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IN THE 
preme Court of Appeals of Virginia 
AT RICHMOND 
Record No. 6483 
VIRGINIA: 
In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond, on Friday 
the 7th day of October, 1966. 
JESSE THOMAS PERRY, Plaintiff in error, 
against 
COMMONWEALTH OF VIRGINIA, Defendant in error. 
From the Circuit Court of the City of Suffolk 
James C. Godwin, Judge 
Upon the petition of Jesse Thomas Perry a writ of error 
and supersedeas is awarded him to a judgment rendered by 
the Circuit Court of the City of Suffolk on the 4th day of 
May, 1966, in a prosecution by the Commonwealth for a 
felony; but said supersedeas, however, is not to operate to 
discharge the petitioner from custody, if in custody, or to 
release his bond if out on bail. 
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page 3 ~ 
* * * 
The Grand Jurors of the Commonwealth of Virginia, in 
and for the body of the City of Suffolk, and now attending 
the May, 1965, term of said Court of said City, upon their 
oaths present, that Jesse Thomas Perry, on the 23rd day of 
April, 1965, in the City of Suffolk, did then and there un-
lawfully and feloniously set up, promote, and be concerned 
in the operation, and conduct of a lottery, commonly known 
as the number's games and number's racket in violation of 
section 18.1-340 of the Code of Virginia and against the peace 
and dignity of the Commonwealth of Virginia. 
* * 
.A. True Bill. 
COLLIN .A.. 
Foreman 
page 6 ~ INSTRUCTION NO. 1 
If you believe from the evidence, beyond a reasonable doubt, 
that the defendant set up, promoted, or was concerned in 
managing a numbers game, you should find him guilty as 
charged and fix his punishment by confinement in the peni-
tentiary not less than one year, nor more than ten years, 
and fined not less than $500.00, or in the discretion of the 
Jury, by confinement in jail not less than six months, nor 
more than twelve months, and fined not more than $500.00, 
either, or both. 
Granted J. C. G. 
page 7 ~ INSTRUCTION NO. 2 
The burden resting upon the Commonwealth to prove 
guilt of the defendant beyond a reasonable doubt does not 
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require that such guilt be proven beyond every imaginable, 
conceivable or possible doubt, but only beyond a reasonable 
doubt. The jury must limit its consideration to the evidence 
introduced, and you are not to go outside the evidence to hunt 
up doubts, nor must you entertain doubts which are specula-
tive or conjectural. And if, upon a consideration of all the 
evidence you are satisfied of the guilt of the defendant be-
yond a reasonable doubt, then you shall find him guilty. 
Granted J. C. G. 
page 8 r INSTRUCTION NO. 3 
The court instructs the jury that the accused is presumed 
to be innocent until his guilt is established by the Common-
wealth beyond every reasonable doubt and that this presump-
tion of innocence goes with the accused throughout the en-
tire trial and applies at every stage thereof and to every 
material fact necessary for the conviction. It is not enough 
that the jury believe his guilt probable only, or more probable 
than his innocence. No degree of probability, merely, will 
justify a conviction, but to justify a conviction his guilt must 
be proven so clearly that there is no rational theory consistent 
with the evidence upon which he can be innocent, and, if upon 
the whole case there is in the minds of the jury any reasonable 
doubt as to any material fact necessary for a conviction, it is 
the duty of the jury to resolve that doubt in favor of the 
accused and find him not guilty. 
Granted J. C. G. 
page 9 r INSTRUCTION NO. 4 
The Court instructs the jury that, standing alone, the mere 
fact that defendant had in his possession money and wrap-
pers therefor introduced in evidence, disassociated from any 
other t>vidence in the case, raises no presumption of his 
guilt. 
Granted J. C. G. 
page 10 r INSTRUCTION NO. 5 
The Court instructs the jnry that mere opportunit~· to 
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commit an offense is not sufficient evidence upon which to base 
a judgment of conviction. 
Granted .J. C. G. 
page 11 ~ INSTRUCTION NO. 6 
The Court instructs the jury that unless you believe that 
it has been proven by the evidence beyond a reasonable doubt 
that Jesse Perry was engaged in promoting and setting up an 
operation of the numbers game yon cannot find him guilty. 
It is not sufficient that he may have had knowledge that 
someone else in another part of the house may have been so 
engaged, unless you believe beyond a reasonable doubt that 
Jesse Perry had jurisdiction, or control, or a part thereof, of 
the second floor of the building involved herein. 
Granted J. C. G. 
page 12 ~ INSTRUCTION NO. 7 
The Court instructs the jury that no consideration shall 
be deemed to have passed or been given because of any per-
son's attendance upon the premises of another; his execution, 
mailing or delivery of an entry blank, his answering questions 
verbally or in writing, his witnessing of a demonstration or 
other proceeding, or any one or more thereof, where no 
charge is made to, paid by, or any purchase required of, him 
in connection therewith. 
Refused J. C. G. 
page 13 ~ VERDICT-10-13-65 
We the jury find the defendant guilty as charged in the 
indictment and fix his punishment at 8 years confinement in 
the penitentiary and fined the sum of $5000.00. 
Signed : R. R. HARRELL, JR. 
Foreman 
* * * * 
page 15 ~ 
* * * * 
Defendant, Jesse Perry, by counsel, again moves the Court 
to set aside the verdict of the jury in this case as contrary to 
Jesse Thomas Perry v. Commonwealth of Virginia 5 
law and the evidence, without evidence to support it, and as 
plainly wrong; for error of the Court in admission of testi-
mony and evidence of conversations of transactions and acts 
which took place out of the presence and hearing of the de-
fendant; for misdirection of the jury, wherein the Court 
instructed the jury of a greater offense than the defendant 
could have been found guilty under the evidence; for mis-
conduct of the jury in its consideration of this case, for this: 
That the jury was actuated by bias and prejudice in that 
it discussed the possibility and probability of defendant's 
guilt upon one or more supposed rumors of murder; the 
presence and dress of a negro woman in Court who was by 
them assumed and discussed as defendant's paramour with-
out evidence to support it, and was immaterial to the cause; 
they discussed and heard the statements of several of the 
jurors, that they knew defendant, and that they knew he had 
been in the numbers game a long number of years. None of 
the foregoing was known to the defendant since each juror 
answered on the voir dire that he knew nothing of the case 
and could give the defendant a fair and impartial trial, and 
defendant was misled thereby. 
page 16 ~ Defendant will further argue that the verdict 
in this case shows malice, bias and prejudice as a 
matter of law and that the verdict constitutes cruel and un-
usual punishment in violation of the Constitution of the State 
of Virginia and of the United States, and such a verdict is 
grossly in excess of that ever before meted out, so far as 
counsel can ascertain, anywhere, any time, for the offense 
charged. 
THOS. L. WOODWARD, p.d. 
Filed April 23, 1966. JAMES C. GODWIN 
• • 
page 22 ~ 
* 
This day came again the Attorney for the Commonwealth 
and Jesse Thomas Perry, who stand convicted of a felony, 
to-wit: Operating a Lottery (Case #208-1965), and came 
also Thomas L. 'Voodward and William F. Davis, his at-
torneys, said attorneys being of the accused's own choosing, 
pursuant to order entered in this case on October 13, 1965 
in Common Law Order Book 13, page 8. 
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The Court, having heard the defendant's motion to set aside 
the verdict of the jury rendered on October 13, 1965 doth 
~ereby overrule said motion and affirms the verdict of said 
JUry. 
And this case is continued. 
Enter April 29, 1966. 
page 23 r 
* * 
JAMES C. GODWIN 
* * * 
Circuit Court of the City of Suffolk, on Wednesday, the 
fourth day of May, in the year of our Lord, nineteen hundred 
and sixty-six: 
* * * * * 
This day came again the Attorney for the Commonwealth 
and Jesse Thomas Perry, who stands convicted of a felony, 
to-wit: Operating a lottery (Case 208-1965) appeared accord-
ing to the condition of his recognizance and came also Thomas 
L. Woodward, attorney for the defendant, said attorney being 
of the accused's own choosing, pursuant to an order entered 
in this case on April 29, 1966. 
It being demanded of the defendant if anything for himself 
he had or knew to say why judgment should not be pro-
nounced against him according to law, and nothing being 
offered or alleged in delay of judgment, it is accordingly 
the judgment of this Court that the said Jesse Thomas Perry 
be and he is hereby sentenced to confinement in the penitentiary 
of this Commonwealth for the period of 8 years, the period 
ascertained as aforesaid and that the Commonwealth of Vir-
ginia recover against the said Jesse Thomas Perry the sum 
of $5,000.00, his fine assessed as aforesaid and its costs by it 
about its prosecution in this behalf expended. 
Thereupon the defendant by counsel, moved the Court for 
time in which to apply for a writ of error to the foregoing 
judgment, which motion having been heard by the Court, is 
sustained, and it is ordered that the execution of the fore-
going judgment be postponed for a period of ninety dayR or 
until the Supreme Court of Appeals of Virginia shall deny 
said writ of error if prior thereto. 
And the defendant is to remain on bond. 
* * * * * 
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NOTICE OF APPEAL AND ASSIGNMENT 
OE' ERRORS 
Defendant hereby gives notice of appeal from the judgment 
rendered in this cause to the Supreme Court of Appeals of 
Virginia, and assigns the following errors : 
That the Trial Court erred in: 
(1) Refusing defendant's motion to strike the evidence at 
the conclusion of the Commonwealth's evidence. 
(2) Refusing defendant's motion to strike the evidence at 
the conclusion of all of the evidence. 
(3) Allowing introduction of evidence offered by the Com-
monwealth over objections and exceptions of defendant and 
refusing to allow introduction of evidence offered by the de-
fendant as shown in the stenographic record of the incidents 
of the trial. 
(4) Granting any instructions for the Commonwealth in the 
cause. 
(5) Refusing defendant's motion to set aside the ver<;lict 
of the jury and rendering up judgment on the jury's verdict 
on the grounds set forth in defendant's written motion to 
set aside the verdict, which is hereby made a part hereof as 
though set out herein. 
page 25 ~ You are further requested to promptly make up 
the record in this cause in accordance with Part 5, 
Parftgraph 5, of the Rules of the Supreme Court of Appeals 
of Virginia. 
Filed June 7, 1966. 
Respectfully 
JESSE T. PERRY 
By: THOS L. WOODWARD 
Counsel for Defendant 
* 
J·. C. G. 
8 Supreme Court of Appeals of Virginia 




page 3 r H. L. MUNDY, Investigator, Virginia State Po-
lice, a witness called on behalf of the Common-
wealth, first being duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Stallings: 
Q. Would you state your name and occupation, please~ 
A. H. L. Mundy, Investigator, Virginia State Police. 
Q. How long have you been an investigator¥ 
A. Since 1958. 
Q. In your capacity as State Investigator for the police, 
did you have occasion to be at the house of Jesse Thomas 
Perry on the 23rd day of April of this yead 
A. Yes, sir, I did. 
Mr. Woodward: \Ve object to the question, because it 
hasn't been proven that Jesse Thomas Perry even has a house. 
Mr. Stallings continuing: 
Q. I'll ask it this way. Did you go to 216 Forest Street~ 
A. Yes, sir, I did. 
Q. And who was there~ 
A. At the time we entered Jesse Perry was there, along 
with the-Bertha Renell Brown downstairs, and Charles Ju-
Vol. I 
10/13/65 
page 4 r 
nius Eley was upstairs. 
Q. There were three people in the house then~ 
A. Yes, sir. 
Q. Why did you go there~ 
A. We had a search warrant for numbers and 
any paraphernalia pertaining to the numbers operation. 
Q. Is this the search warrant you had, sir~ 
A. Yes, sir. 
Q. And what were you there to search for, according to that 
search warranU 
A. Any writing, certificate, bill, token or devise used in the 
operation of numbers lottery. 
Mr. Stallings: I would like to introduce the search war-
rant, Your Honor. 
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The Court: All right, sir. Mark it Commonwealth's Ex-
hibit #1. 
Mr. Stallings continuing: 
Q. Did you read the warrant~ 
A. ~ientenant Bryant read the warrant to him at the door, 
yes, s1r. 
Q. To Jesse Perry~ 
A. To Jesse Perry, yes, sir. 
Q. All right. And then after yon had read the warrant, 
what did you all do~ 
A. I went upstairs to a back bedroom, and when I entered 
the back bedroom I observed Charles Junius Eley, who was 
sitting-
Mr. vVoodward: I don't think there is any need 
Vol. I to give any evidence as to what he may have been 
10/13/65 doing on the second floor. vVe are concerned solely 
page 5 r with Jesse Perry. 
The Court: He can testify as to anything he 
found on the premises relating to this offense. 
Mr. ·woodward: Your Honor, it is up to Your Honor as 
to the ruling, but our exception will be apparent before the 
ease is over. 
The Court: All right, sir. 
Mr. Stallings continuing: 
Q. Go ahead. 
A. We found Charles Junius Eley sitting at a table in this 
back bedroom with the sheet over the table. There were 
numerous stacks of numbers, an adding machine in front of 
him, and money on the table. Charles Junius :FJley was im-
mf'diately told that he was under arrest. 
Mr. 'Voodward: 'Ye object to that, Your Honor, as to 
what was told Charles Junius Elev. 
The Conrt: All right, sir. Go aliead. 
Mr. Stallings continuing: 
Q. Don't tell what you told Eley. I don't think it is nec-
essarv. 
A. ·The table and the contents on the table was photo-
graphed and inventoried before any of it was moved, and I 
have these photographs here exactly as it was before anyhody 
touched anything. 
10 Supreme Court of Appeals of Virginia 
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Mr. Stallings: I would like to introduce them, 
Vol. I Your Honor, if Mr. Woodward wants to look at 
10jl3j65 them--
page 6 ~ Mr. Woodward: We object to them until they 
are shown to Jesse Perry and to--
The Court: Let's let Mr. Woodward look at them. Have 
you seen them Mr. \Voodward ~ 
Mr. Woodward: I don't think I have. I think the pictures 
offered relate only to Jesse Thomas Eley, and have no rele-
vance with Jesse Perry. He wasn't present at the time, and 
of cour.se is not chargeable for any conversation or anything 
they found in possession of Charles Eley. It would be im-
proper to introduce it before the jury until Jesse Perry is in 
someway connected with--
Mr. Stallings: I'll try it out. I'll turn it in. 
The Court: All right, sir. 
Mr. Stallings continuing: 
Q. Go ahead. 
A. I called Jesse Perry and had him come upstairs, and 
when he came upstairs to the back bedroom he said, "Well 
I didn't know this was here." So I turned around and asked 
Eley in Jesse Perry's presence, I said, "Eley," I said, "do 
you live here~" 
Mr. Woodward: Just a minute, Your Honor. I object 
to anythnig Eley may have said in the presence 
Vol. I of Jesse Perry, because if Jesse Perry denied it, 
10jl3j65 it's not evidence. 
page 7 ~ Mr. Stallings: That's true. 
The Court: If he denied it, yes. 
Mr. Woodward: He said he didn't know anything about it. 
The Court: Well, let's go on. 
Witness Mundy continuing: 
I asked Eley in Jesse Perry's presence, "do you live here~" 
Mr. Woodward: I object, Your Honor, as to what he asked 
Eley. Jesse Perry has denied any complicity in it, and I 
object to the evidence. 
The Court: I am going to overrule the objection. 
Mr. Woodward: We save the point. 
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·witness Mundy continuing: 
Jesse, the defendant, or rather Eley, said "No." Jesse 
turned around and started shaking his head to Eley, and 
Eley said, "sometimes." So I turned around and I said, 
"Jesse, what in the world are you shaking your head yes and 
no, telling the man what to answer for1" He said, "Mr. 
Mundy", he said, "we don't want to make any statements." 
Said ""Te don't want to make any statements." Thev were 
advised of their rights immediateiy upon being brought up-
stairs. He was advised that he didn't have to make anv 
statement, he was entitled to the right of lawyei·, 
Vol. I and any statemf'nt hf' made could he used against 
10jl3j65 him in Court. 
pagf' 8 ~ Mr. "'\Yoodward: "'\Ve move thf' extrusion of the 
testimony which the officer has just alluded to-
upon the ground that it "ras not incumbent upon the defendant 
to say an~rthing, and he is not charged with any statement 
that Eley may have made to the officer in the investigation-
The Court: I overrule your objection. 
"'\Vitness Mundy continuing: 
This is the adding machine that was on the table. This 
money was on the tablf'. This Marlboro box was on the table 
and had money and three numbers slips in-
Q. Show ns a numbers slip that you refer to. 
Mr. ·woodward: I ohject to this. 
The Court: Yes, sir. 
"'\Vitness Mundy continuing: 
Thesf' three numbers slips haYe the code munher of HXS, 
and have the date of 4/23, the day that we were there. 
Q. Are you familiar-what does the HX8 mean? 
A. Number HXS is a code number for identification of the 
writer who writes the numbers. There was code numhf'rs from 
51 to 52 different writf'rs on the table when W8 \Vent in-the 
code numbers that we have got. 
Q. Now, what arC' the numbers, do you know1 
Mr. Woodward: Do vou mean there are 51 or 52 
Vol. I different writers, or are yon identifying them as 
10jl3j65 writer 51 and writer 521 
page 9 ~ A. On the numbers slips in the Marlboro box 
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there was three slips bearing the code number of 
HX8. There was a small brown bag with three slips and $7.44 
bearing the code numbers of BX4. On the left of the adding 
machine was one pack of cut cards, seven number slips-
Mr. Woodward: One pack of what~ 
A. Cut cards. They are numbers that are played frequently, 
but they do not pay as much as the number does if it was a 
regular number hit. It is a cut number. They only cut-they 
only pay 250 times the amount played, where the regular 
number pays 500 times the amount played in some cases. 
There was seven numbers slips bearing CX, code number 
CX, FX1, NX4, BC, BX26 and I have 53 other code numbers 
that was on the table on numbers slips of identification. 
Mr. Stallings continuing: 
Q. Code numbers are the numbers of the writer~ 
A. Yes, sir. 
Q. And 53 numbers writers were there~ 
A. Yes, sir. This is a list of what was there. This is the 




The Court: The search warrant is Exhibit #1, 
the affidavit is Exhibit #2, and that bag is Exhibit 
#3. 
page 10 r Witness Mundy continuing: 
To the right of the adding machine was this 
pack of numbers here, which contains code numbers at the 
top, numbers placed in different packs. There is 22 different 
packs right here. 
Q. Would that be 22 different code numbers~ 
A. There is 22 different packs, separate, and it might be 
that this, for example, is B, X47, code numbers, yes I have 
28 different code numbers, but there is only 22 different packs 
in that pack that was found to the right of the adding rna-
chine. For example, here is PS4, this is 423 and just ST on it. 
This is vVCB, OX5, HX9, CH, X2, C4, OX4, and they all 
have the date on the top of them, April 23, and 4j23 and then 
65, April 23rd, 65. This one has 10j23 on it, but the others 
have 4/23. 
Q. Take one of these slips, and tell the jury what the num-
bers are. 
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A. ·wen, for example, this one here is dated April 23rd, 
65, and got WCB, which would identify the writer. This slip 
here is 515-25, 155-25, 551-25, 058N. What this means is 515 
is being played for a quarter, 155 is being played for 25 cents, 
551 is being played for a quarter, and 058 is being played 
for a dime. They are what you call straight number plays. 
This is a straight number play. You play the straight num-
ber play. Here is what you call a combinated num-
Vol. I ber play. You get 249-C, 18 cents. There are three 
10j13j65 different numbers, so there is six possible com-
page 11 ~ binations, and by combinated you play each one for 
3 cents. Here is 394 combinated for 18 cents. If 
the number had the same number in twice, like 707, there 
would be only three possible combinations, and it would 
come out, in this particular instance, on this number here, 
playing 940-25, which represents 940 playing for 25 cents. 
You've got RC underneath it for 25 cents, which means the 
rest of the combinations. There's six possible combinations 
because the number has three different numbers, so you're 
playing one number straight for 25 cents, and there is :five 
possible combinations left. So he's playing RC for a quarter, 
which is 5 cents on each other combination. Here you've got 
998 for 50 cents. All right, because of the two numbers being 
the same there is only three possible combinations. So you've 
got RC for 50 cents, which means the other two combinations 
are being played for a quarter apiece. On this sheet here 
you've got 318 combinated for 12 cents, 031 for :five cents, and 
then you've got RC for 20 cents, which is :five combinations 
left, you've got each one of them for four cents, and you can 
go right on down the line. This ticket here is all combinated, 
with the exception of one straight play there for 222 for 6 
cents. This is 998 for 50 cents. 'J~wo numbers the same there 
is only three possible combinations, the RC for 50 cents, 
which would mean the other two is played for a quarter apiece. 
Now 989, the same thing. You've got two numbers 
Vol. I the same. He's playing for 10 cents and RC for 20 
10jl3j65 and 998 for 50. All these numbers are the same, but 
page 12 ~ that is generally the way it is, unless they're play-
ing a lead number or a parley number. The lead 
number they only bet one number, and parley they bet two, 
and the whole number they bet three. 
Q. I believe you said you searched that roomY 
A. Yes, sir. There was other packs of numbers. This is 
the pack to the right of the adding machine, and I have other 
14 Supreme Court of Appeals of Virginia 
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packs here that were taken off the table and inventoried 
after they were taken off and removed. 
Q. How much money did yon get in all off the table in 
the room? 
A. I think Lieutenant Bryant added up the total, I did not. 
There was $115.82 in the brown paper bag. There was $3.50 
with the three slips in the Marlboro box. In the small brown 
bag with three slips was $7.44 in it. I believe that's all the 
money that was laying on the table. This pack of numbers 
slips here was found to the left of the adding machine. This 
had the adding machine tapes on where they added up the 
tickets, and then it shows the code numbers on the amount 
of the adding machine tickets the same as the code numbers 
that appear on the top of the tickets, which showed how 
much money each one was supposed to turn in. The cut 
cards I spoke of, this is a pack of cut cards, it has different 
numbers printed on the cut cards. If you play one of th(~Se 
cut cards it only pays you 250 times the amount 
Vol. I played when normally if the number wasn't on 
10/13/65 there, and you hit it straight, it would pay you 
page 13 ~ 500 times the amount played. 
Q. What does the number come from~ How do 
you know what is the lucky number~ 
A. The numbers come from the races each day. 'fhe race 
tracks affix the numbers derived from the races, the results of 
the races. It depends on the horses that win, place and show, 
and the first, second and third race, and in some instances, 
and then where they have a late number, depending upon 
what they're using. They have what they refer to as a early 
number and a late number. The early number is derived from 
the horses that win, place and show in the first, second and 
third race. If vou take the late number vou take the results 
of the horses 'that win in the first, sec~nd and third race, 
add those up, come up with the lead number, or the first 
number. Then you add that to the total of the fourth and fifth 
race, and you come up with the parley number. Add that 
to the total of the sixth and seventh, and come up with the 
whole number. But it is derived from the results of the 
races, and depends on which horses win, place and show, and 
how much they pay. 
Q. Well, it's the amount they pay that amounts-
A. Yes, sir. They take-the numbers for example. I've 
never been to the races, and I don't lmow much about them, 
but the horses that win has three sets of figures. The horses 
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that place have two sets of figures, and the horse 
Vol. I that comes in third has one set of figures. vVbat 
10j13j65 they do is they add those figures up and take the 
page 14 ~ first number to the left of the decimal point, that 
would be the number. You add those figures to the 
numbers of the other races as you go on, and each time you 
take the figure to the left of the decimal point. So no one 
could frame the number until all the horses are in. It's almost 
foolproof. Nobody can beat it. This pack here, and the num-
bers slips was on the right side, on the left side of the adding 
machine. 
The Court: Let's get these marked for exhibits in the 
proper order now, so we'll know where they came from. All 
right now, this would be Commonwealth's Exhibit #4. 
""\Vitness Mundy: This is to the right of the adding ma-
chine, and has got the date and Lieutenant Bryant's initials. 
The Court: ""\Vait a minute now. Let me get this. To the 
right of the adding machine is Commonwealth's Exhibit 5. 
All right now, what have yon goU Marlboro box, Common-
wealth's Exhibit 6. 
·witness Mundy: This is the small bro·wn bag containing 
numbers and $7.44. 
Mr. Stallings: ""\Vas that on the table~ 
Witness Mundy: Yes, sir. The rest of this is more or less 
office supplies. 
The Court: Let's number the small brown bag here. That's 
Commonwealth's Exhibit 7. 
Mr. Stallings continuing: 
Q. Now I show you the three pictures and ask 
Vol. I you if that accurately shows the stuff that was on 
10/13/65 the table at the time~ 
page 15 ~ A. Yes, sir. No one moved anything. It was 
photographed immediately, just as soon as we got 
the camera there, and before it was moved it was inventoried, 
and no one moved anything. That is exactly the way it was 
when we got there. 
Mr. Stallings: I would like to introduce those Your Honor. 
I think-
The Court: All right. Come here and get these pictures 
identified now, as to each picture, so we'll know what we're 
talking about on the record. 
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Witness Mundy: This is as you come in the bedroom door. 
rrhis is a picture of the door and the table. The bed is on the 
left and the table is to the right. 
The Court: All right. This would be Commonwealth's 
Exhibit 8. 
Witness Mundy: The door in the background of this photo-
graph leads to a storage room, or another room in the back. 
The Court: All right. What is this picture~ 
Witness Mundy: This is the table showing, showing the 
table to the right, without the bed, just showing the things 
that were on the table. 
The Court: This is Commonwealth's Exhibit #9. 
Witness Mundy: This is standing directly in front of the 
table, with a close up photograph of the table and its con-
tents. 
Vol. I Mr. Woodward: You're talking about the second 
10j13j65 dood 
page 16 ~ Witness Mundy: Yes, sir. 
The Court: This is Commonwealths' Exhibit 
#10. 
Mr. Stallings continuing: 
Q. Is that stuff shown in the photograph~ 
A. No, sir. Jesse Perry was searched after we inventoried 
this stuff on the table, and in his wallet he had his federal 
gambling stamp. 
Mr. 'Voodward: 'Ve object to that, Your Honor. Just a 
minute. We object to that as being prejudicial to the de-
fendant, and we move for a mistrial. What his relationship 
is to the federal government, or whether he has a stamp is 
immaterial to the-
The Court: I think there is one more factor that can be 
considered, Gentlemen. All right. 
Mr. 'Voodward: You overrule~ 
The Court: Yes, sir, I overrule. 
Mr. Woodward: I save the point. 
Witness Mundy continuing: 
He also had five tax receipts for payment of taxes in con-
nection with the gambling stamps dated from October 4, 1962 
through June of 1964. I asked Jesse about the gambling 
stamps in connection with his numbers operation, and-
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Mr. Woodward: Just a minute. He is adding his own in-
terpretation about what the gambling stamps are about, 
and I don't think that's proper in any respect. 
Vol. I We don't need his interpretation, the gambling 
10j13j65 stamp speaks for itself. 
page 17 r Mr. Stallings: He hasn't given his interpretation 
about anything. He said he asked Jesse about the 
gambling stamps-
Mr. Woodward: He said he asked Jesse about the gambling 
stamps in connection with the numbers racket, and I think-
and it's immaterial. He is giving his opinion about H. 
Mr. Stallings continuing: 
Q. We'll ask Jesse. Mr. Mundy, what did Jesse tell you 
about it~ 
Mr. Woodward: I object. 
The Court: All right, sir. I'm going to overrule the ob-
jection. 
Witness Mundy continuing: 
A. In asking Jesse about the gambling stamps he said 
that he didn't have it for the numbers, that he liked to play 
crap, and that he got it to shoot crap. We had inventoried 
all this material upstairs, and had got arranged and started 
to go downstairs, and told Jesse that we were going to search 
the rest of the house, and that I wanted him to stay by my 
side, that I would like for him to stay right there. He said, 
"Mr. Mundy", said, "you're wasting your time". Said, "you 
have got it all right there." We walked downstairs into the 
front bedroom, which there is a bedroom in the front, and 
then it's a dining room and the kitchen in the downstairs. 
Jesse, while we were in the front bedroom, he 
Vol. I said, "you know this place could be divided up into 
10j13j65 apartments". I said, "Jesse, it's registered to you 
page 18 r in the telephone directory. It is registered to you 
in the city directory", and I said, "you're in con-
trol of it." I said, "now isn't that righH" He said, "Yes, sir, 
that's right." So then we walked on out into the back kitchen. 
There were two telephones, one in the front bedroom, and 
one in the back-
Mr. ·woodward: Was it an extension, or were there two 
separate telephones~ 
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A. It was an extension as far as I know, Mr. ·woodward. 
Mr. Woodward: Well, let's have it like it is. 
A. There's two telephones, apparently an extension from 
the one in the front, in the kitchen. The telephone rang, and 
when the telephone rang I picked it up and started answer-
ing the telephone. And I told this man, Jesse was standing 
right there along side of me, I told this man-
Mr. Woodward: vVe object to what he told some man 
over the telephone, Your Honor-He has denied any com-
plicity in it. 
Mr. Stallings: Did the man on the telephone say anything¥ 
Mr. Woodward: I object to what he said to the man-
The Court: Of course that was not said in the presence, 
where the defendant could hear it one way or the other. I 
don't think that would be proper. 
Mr. Stallings continuing: 
Vol. I Q. All right. You were trying to have a con-
10jl3j65 versation with the man on the telephone¥ 
page 19 ~ A. In trying to conduct a conversation on the 
telephone that had rang, and I answered it, Jesse 
Perry reached over top of me and hollered, "That's Mr. 
Mundy", and slammed the telephone down. And then he 
proceeded to tell me about the Supreme Court said I couldn't 
listen to telephones, and I told him my interpretation of what 
I knew about the law, and then everything was all right. While 
we were there a man came to the front door, shortly after our 
arrival. He was found to have numbers and mone~', coming 
into the house. 
Mr. Woodward: I object to what the man was found to be 
guilty of, Your Honor. 
The Court: All right, sir. I overrule the objection. 
Witness Mundy continuing: 
A second man came to the back door and he had a bag of 
numbers and money while we were there. 
Q. How long were you all there, in all? 
A. By the time we waited for the camera-we got there 
approximately 12 :55, and by the time we waited for the camera 
and all, we were there about an hour, or an hour and a half, 
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approximately. Inventorying each thing, and making a 
thorough search. 
Q. Well now, did you search the rest of the house? 
A. Yes, sir, we did. 
Q. And what, if anything else, did you find? 
A. We found-these n'U,mberous boxes of money 
Vol. I wrappers, small brown paper bags, and other 
10/13/65 paraphernalia-
page 20 ~ Mr. Woodward: Just a minute now. We object 
to his statement of other paraphernalia, it has a 
connotation, and could be misinterpreted by the jury. 
Witness Mundy continuing: 
Rubber bands, small brown paper bags, a stapler, and boxes 
of money wrappers-coin wrappers. 
Q. This was found where? 
A. In a-more or less a dresser that was in the middle 
room downstairs. 
Q. What else is upstairs except the room that yon in-
troduced the pictures of? 
A. There is a room to the rear of that where you go out 
to a door to the back steps, a small room back there, and I 
did not go to the front of the house. There is a room where 
you come up the steps to the hallway. You go through one 
bedroom and then the second bedroom, where this stuff was 
found, there's a bedroom that leads off of that one to the rear, 
and there's a small room on the right of that bedroom, where 
there is a back door and steps going down. I did not go in 
the front of the room, I mean in the front room, if there was 
a front room, I don't know. 
Q. How was the house furnished? 
A. In the downstairs, as you come in the hall-
Vol. I way, there's a room to the left. This was a bed-
10/13/65 room, had dressers, a cedar chest, numerous other 
page 21 ~ articles in that room, apparently where-it was 
indication that somebody had been living, some-
one's living there. 
Q. Wbat about the kitchen? Did they have a kitchen stove? 
A. All I saw was glasses and things to that effect, bnt 
nothing you would cook-utensils with-cooking utensils. I 
didn't see them. There was no furniture, other than places 
to sit in this den. 
20 Supreme Court of Appeals of Virginia 
H. L. M~tndy 
Q. The room that this maching was in-adding machine-
did that have a bed in it1 
A. Yes, sir, and the bed was made up, and the bed in the 
room that we went through was made up. 
Q. How long have you known Jesse Perry, Mr. Mundy1 
A. I have known of Jesse Perry for about 12 or 14 years, 
I reckon. 
Q. Do you know whether anybody lived at this house? 
A. It's listed in the telephone directory, in all directories 
it's his, and I have on occasion checked other things which 
is registered to him. He has Jesse T. Perry in the phone 
book at South lOth Street, and J. T. Perry at 216 Forest 
Street. 
Q. Have you ever been there before 1 
A. No, sir, not to his house. 
Q. You've never been to this house 1 
A. Not inside his house, no. 
Vol. I Mr. ·woodward: ·would you care to introduce 
10j13j65 the city directory that you claim it's listed 1 
page 22 r Mr. Stallings: Yes, sir. I'd like at this time to 
introduce the Suffolk City Directory, and the phone 
book-
The Court: All right, sir. The city directory will be Com-
monwealth's Exhibit #11, the phone book will be Common-
wealth's Exhibit #12. 
Witness Mundy: This was found on Mr. Perry's person. 
Gambling stamps, tax receipts, and the money that was on 
his person. I just testified to the money that was in his 
pocket, and this is his tax receipts and gambling stamp. 
$17.10 in his wallet, $48.01 in his right hand pocket, and 
$4.48 change in his right pants pocket. 
Mr. Woodward: Let's put that on as evidence. The money 
is what I want to get-in evidence. 
The Court: All right, sir. This will be Commonwealth's 
Exhibit #13. Does that go in there too 1 
Mr. Woodward: \V'hat is that, Your Honod 
Officer Mundy: That's the numbers book that was laying 
on the table that goes in that bag. 
Mr. Stallings: He's your witness. 
Mr. vVoodward: Are you through with him 1 
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CROSS EXAMINATION 
By Mr. Woodward: 
Q. Mr. Mundy, I understood you to say that 
Vol. I when you :first went in the house you had the 
10/13/65 search warrant~ 
page 23 r A. When I went in the back door I had a copy 
of the search warrant. I didn't have it. Lieutenant 
Bryant was at the front door, and he had the search warrant. 
Q. Now, where was Jesse Perry when you :first saw him~ 
A. At the front door, and Lieutenant Bryant was reading 
the search warrant to him. 
Q. All right. Then he never left Mr. Bryant's sight, at least, 
from then on, did he~ 
A. Either he was in my sight or Mr. Bryant's sight, yes, sir. 
Q. Didn't you ask Mr. Bryant to bring him upstairs~ 
A. Yes, sir, I went down and called him to come up. 
Q. Instead of voluntarily, you had him under arrest and 
carried him up there~ 
A. When he got up to the top of the steps and came in the 
room, I immediately told him he was under arrest, and why, 
and advised him of his rights at that time. 
Q. But you had him brought up by the police officer~ 
A. Yes, sir. 
Q. All right. Now, what did you find in the room \vith the 
table and the paraphernalia you said-you introduced here~ 
A. Charles Junius Elev. 
Q. You also have him indicted for the same offense, don't 
you~ 
Vol. I A. He is charged with aiding and abetting the 
10j13j65 operation of a numbers lottery, yes, sir. 
page 24 r Q. Now, you have made reference to the 1965 
city directory, have you noU 
A. No, sir. I did not make reference to any year. I said 
that on previous occasions I have had occasion to check, and 
have found it listed as I said. 
Q. Did you find anybody else listed at that address 1 
A. Not to my knowledge. I checked the phone directory. 
Q. Well, did you make inquiry 1 
A. No, sir, I did not. 
Q. Did you know that a man named Lassiter lived there? 
A. No, sir, I did not. 
Q. Did you know that a man named Newsome lived there1 
A. No, sir, I did not. 
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Q. How many beds did you find upstairs~ 
A. Two-to my knowledge. There could have been a third 
one in the front. I didn't go in the front-
Q. Were they made up~ 
A. Yes, sir. 
Q. They were suitable for sleeping~ 
A. Yes, sir. 
Q. Now, I hand you city directory, page 240. You said 
that this was 216 Forest Street~ 
A. 216 Forest Street, yes, sir. 
Q. All right now, see if you don't find James Newsome liv-
ing at the same place~ 
Vol. I A. James Newsome, student, Smith's Amoco-
10/13/65 216 Forest Street, yes, sir. 
page 25 ~ Q. That's the same address, isn't it~ 
A. Yes, sir. 
Q. So you didn't look quite far enough in the directory, any 
further than suited your convenience. You didn't look to 
see if anybody else lived there. 
Mr. Stallings: I object to that. He hasn't testified that he 
looked through the whole directory. He said he found Jesse 
Perry in it. 
Q. Do you know who else lives there, besides Jesse Perry~ 
A. No, sir, I do not. 
Q. Did you make any attempt to find out~ 
A. No, sir. 
Q. Well you knew there were three beds m the house. 
Somebody else was bound to be staying there. 
A. I didn't know it until I got in there. 
Q. And you found the-to have a bed with all the house 
furnishings that went along with a bedroom~ 
A. Beg your pardon. 
Q. You found the lower floor to contain a bedroom with 
all the house furnishings that go along with a bedroom~ 
A. There were a lot of things in there that didn't go along 
with a bedroom. 
Q. Well, what was in there that didn't go along 
Vol. I with a bedroom~ Or any other part of the house~ 
10j13j65 A. Cedar chest full of whiskey. 
page 26 ~ Q. \Vell, doesn't a cedar chest go along with a 
bedroom~ 
A. Not full of whiskey. 
Q. Well, why didn't you have him up for the whiskey, then? 
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A. Because it is not a violation of the law to have A. B. C. 
whiskey. 
Q. All right then, why did you try to leave the impression 
it was illegal whiskey, why did you bring up the whiskey at 
alH 
A. I didn't. Yon asked me what was in there, and I told 
you. 
Q. I asked you what furnishings were in there. 
A. You asked me what was in there that was not normally 
in a bedroom. 
Q. Well is there anything wrong with having whiskey in the 
bedroom~ Anything wrong with it~ 
A. No, sir. 
Q. Well, is there anything involving the law to have 
whiskey~ 
A. No, sir. 
Q. All right then. In the kitchen it had a stove and re-
frigerator, didn't it~ 
A. Yes, sir. I think it did. I am pretty sure it did. 
Q. Well, yon told the jury there wasn't anything in there-
toward the preparation of a meal 
Vol. I A. I was asked if I saw things in there that were 
10jl3j65 normally in a house, and it was not what would 
page 27 r normally give you the impression of cooking and 
eating in there, regular meals, four-three times a 
day. 
Q. Well, they had facilities in there for it, didn't they~ 
A. Yes, sir. Well, I'm not positive, Mr. vVoodward. 
Q. Well, why is it you're not positive about thaH You 
looked at everything else in the house T 
A. Well, I'm reasonably s1ue the ice box was there, and 
there must have been a stove there, but to tell you that I took 
particular attention to it, or noticed it, I didn't. 
Q. And there was a woman there in the kitchen~ 
A. There was a woman that opened the back door, yes, sir. 
Q. Well, did you see her upstairs any time~ 
A. No, sir. 
Q. Somebody had to open the door, leave the kitchen or 
the bedroom to open the door downstairs, didn't they~ 
A. When we rapped on the door, the door was opened just 
like that. N obodv had time to come back downstairs. 
Q. \Veil, who ·opened it~ 
A. The back door was opened by Bertha Renell Bro>vn. 
Q. And the front door was opened by Jesse Perry~ 
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A. Yes, sir. 
Q. No objection to you coming in? 
A. The search warrant was read to him. 
Vol. I Q. I said no objection to you coming in? 
10j13j65 A. No, sir. 
page 28 r Q. All right. At the time you say Jesse made 
some statements up there, he had already told you 
he didn't have nothing to do with it? 
A. He didn't tell me he didn't have nothing to do with it. 
He said, "I don't know nothing about this". 
Q. All right. Well what would that mean to you~ 
A. That's what he said. 
Q. All right. 
Mr. Woodward: That's all. 
M. W. BRYANT, Police Officer, Suffolk Police Department, 
a witness called on behalf of the Commonwealth, first being 
duly sworn, testified as follows : 
DIRECT EXAMINATION 
By Mr. Stallings: 
Q. You are M. W. Bryant, of the Suffolk Police Depart-
ment? 
A. That is correct. 
Q. In your capacity as a police officer, on the 23rd day of 
April of this year, did you search the house of Jesse Perry~ 
this year, did you search the house of Jesse Perry~ 
A. Yes, sir, I did. 
Q. Where is that located~ 
A. 216 Forest Street, Suffolk, Virginia. 
Q. For what purpose did you go? 
A. I went there for the purpose of searching 
Vol. I 216 Forest Street for gambling paraphernalia. 
10j13j65 We had a search warrant. 
page 29 r Q. Which door did you go to? 
A. I went to the front door. vVhen I got to the 
door, Jesse Perry came to the door, and I read the search 
warrant to him, and gave him a copy of the search warrant, 
at that time. I asked him at that time did he rent the entire 
residence. He stated he did. 
Q. He stated that he rented the entire residence~ 
A. Yes, sir. 
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Q. How long were you all there, Mr. BryanH 
A. "\Ve were-went there at approximately 12:55 p.m., and 
I believe it was in the neighborhood of 3 o'clock when we 
left. I'm not sure on the time. \llf e were there some con-
siderable length of time. 
Q. Did you go upstairs~ 
A. Not right at first. Mr Mundy went upstairs at first, and 
I was downstairs at that time. In a few minutes after Mr. 
Mundy had gone upstairs he called for me, and asked me to 
bring Mr. Perry np there. Then I went up with Mr. Perry. 
Q. \Vhat did you observe up there~ 
A. \Yell, when I arrived up there Mr. Mundy was there, 
and a man by the name of Eley was there. When I walked into 
the room upstairs, on the table up there I saw money and 
lottery tickets, slips, adding machine, and adding machine 
tapes. Mr. Mundy and I inventoried this stuff 
Vol. I as we took it off the table. I photographed it be-
10jl3jfi5 fore it was moved. 
page 30 ~ Q. Did you hear Perry make any statements~ 
A. Upstairs~ 
Q. Yes, sir. 
A. Yes, sir, I did. 
Mr. \llf oodward: Same objection, Your Honor. 
The Conrt: All right. 
Q. \Vhat did you hear him say~ 
A. Mr. Mundy, after he had completed the inventory on the 
table, Mr. Mundy told Mr. Perry that to come along with me, 
that we were going to search the rest of the house, and Mr. 
Perry stated, "yon will be wasting your time. Yon have got it 
all right here". I think Mr. Mundy asked him about his-
Mr. ·woodward: Just a minute, Your Honor. The witness 
seems to be reading from something. I think we object to him 
reading from some writing he has-
Mr. Stallings: If he took notes at the time, he ean refresh 
himself. 
Mr. "\Voodward: All right if he wants to refresh his 
memory, but not to testify from. 
The Court: He can use his notes to testify from. 
Mr. V\Toodward: "\Yell, he can refresh his memory, but not 
to testify from-
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page 31 ~ 
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The Court: Your objection is to him reading his 
notes, is that it¥ 
Mr. \iVoodward: Yes, sir. 
The Court: All right. 
Q. Go ahead. 
A. Mr. Mundy asked Mr. Perry about the gambling stamp 
that had been found on his person at the time of the arrest, 
and he told him that he had it not for numbers but for gamb-
ling purposes, playing cards and shooting crap, he did quite 
a bit of that. 
Q. How long have you known Jesse Perry, Mr. Bryant~ 
A. I have known him-approximately 20 years, since I've 
known him on the police department. I would say certainly 
15 years. 
Q. Now have you had occasion to go to Forest StrPet 
at other times¥ 
Mr. Woodward: I object, Your Honor, to what thil-l witness 
may have done at some other time-some other place. 
The Court: I don't know what it is yet, Gentlemen. 
Mr. Woodward: I don't want him to answer the question 
above my objection. 
Mr. Stallings: Your Honor, I think that I've got a right 
to-in view of the line of defense taken-that Jesse Perrv-
he holds attention that Jesse Perry doesn't live 
Vol. I there-to show what Mr. Bryant knows anything 
10/13/65 about Jesse living at 216 Forest Street. 
page 32 ~ The Court: ·with reference to establishing his 
residence, right¥ 
Mr. Stallings: That's right. 
Mr. Woodward: ·whether he lives there, or hasn't lived 
there, or lives there in part, it's all dght, but I don't want 
him to get into anything else. 
The Court: All right, sir. 
Q. Have you had occasion-Do yon know ·whetlwr Jesse 
Perry stays at 216 Forest Street¥ 
A. Yes, sir, I have been there several times in the past, 
and the last time that I was there prior to this tiJm>, I went 
there, he told me at that time he was renting the whole house. 
He was downstairs at the time I went there then, and said 
that he rented the whole house at that time. 
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Mr. Woodward: ·well when was that, Your Honor? 
He should tell the jury when that was. 
A. That was when-Mr. ·woodward, I would hate to give 
the time. It has been within the last five or six years. 
Mr. Woodward: I object to that, Your Honor. It's not 
evidence in this case-
The Court: \V" ell, he has testified he was there then, and 
he was there now. All right, sir, go ahead. 
Mr. \Voodward: \Ve save the point, Your Honor. 
Q. Do you have any idea how long he has been there? 
A. For the last 15 vears I have known him to be 
Vol. I in that house. The last 10 or 15 years I have seen 
10j13j65 him there on different occasions-Of course I do 
page 33 ~ know he has a residence set up on Norfolk Road. 
Q. That's in the county, on the Norfolk Road? 
A. Yes, sir. I know the phone books have been listed in his 
name there. 
Q. Do you know, Mr. Bryant, how much money yon found in 
all there? 
A. Yes, sir. I will have to refer to this-
Mr. \Voodward: Well you've got the component parts of it 
already in evidence. 
Mr. Stallings: I just wanted to get-I know that. 
A. On the table upstairs was a hundred and-
Mr. \Voodward: "\Ve object to that-
Mr. Stallings: Mr. Mundy has already testified to the table. 
That's all right. That's all. 
CROSS EXAMINATION 
Bv Mr. \Voodward: 
·Q. How long have you known the gentlemen of the jury? 
A. It wouldn't be hard-I've known some of thPm longer 
than others, and some I may not know. · 
Q. Some of them as long as 15 years, haven't yon? 
A. I have known some of them all my life, yes, sir. 
Q. All right, stand aside. 
Vol. I The Court: All right, gentlemen. Let's take a 
10j13j65 five minute recess. 
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page 34 ~ P. A. REILLY, Police Officer, Suffolk Police 
Department, a witness called on behalf of the Com 
monwealth, being first duly sworn, testified as follows : 
DIRECT EXAMINATION 
By Mr. Stallings: 
Q. You are Pat Reilly, of the Suffolk Police DepartmenU 
A. Yes, sir. 
Q. And I believe you took part in the search of Jesse 
Perry's house on April 23rd of this year~ 
Mr. Woodward: vVe object, Your Honor, to it being re-
ferred to as Jesse Perry's house. 
The Court: Well-the evidence thus far is that Jesse Perry 
lived there. 
Mr. Woodward: Jesse Perry hasn't been heard from. 
Until he establishes that-
The Court: He's going to have that opportunity. 
Mr. Woodward: All right, sir. 
Q. "Where were you, officer Reilly~ 
A. I was at the back door-Crutchfield-and while we was 
at the back door of the house a car pulled up on the east side 
of the house, and someone in the car called out-
Mr. Woodward: Just a minute. \¥e object to what some-
body said from a car on the side of the house. 
Mr. Stallings: Your Honor, I think in order to show an 
operation, anybody who came up there and-
Vol.I Mr. vVoodward: If that were true any by-
10j13j65 stander-
page 35 r Mr. Stallings: I think that anybody that came 
up there, or anything that was said is material to 
show what operation-what kind of house was being operated 
there, and I think you can show it. 
Mr. Woodward: If that were true why any bystander that 
came up in front of a murder scene could convict someone 
by some statement he made, which would be entirely ex-
traneous-what anybody in an automobile said outside the 
house. They can't produce the person as a witness in this 
case. 
The Court: Is the only thing he has what somemw raid 
outside the house~ 
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Mr. Stallings: No, sir. 
The Court: Well, let's go over the other matters, and then 
maybe that will-
Mr. Stallings: All right. 
Q. Did somebody come to the door~ Tell us what hap-
pened without telling what anybody said. 
A. Do vou want me to use his name? 
Q. Yes; sir. 
Mr. Woodward: We object to what somebody else may have 
done, unless it is associated directly with Jesse 
Perry. 
Vol. I Mr. Stallings: I think the evidence will con-
10jl3j65 nect up, Your Honor, that it is directly related to 
page 36 ~ the offense charged in this indictment. 
Mr. ·woodward: Well, we object to it, Your 
Honor. 
The Court: All right. I'm going to overrule the objection. 
Mr. Woodward: We save the point. 
A. This car pulled up on the east side in the driveway, 
and the party got out of the car come to the back door. 
Q. Who was the party? 
A. James Thomas Littlejohn, and he said Jesse, I got 
some numbers for you-
Mr. Woodward: Just a minute now-
The Court: All right, a conversation-all right. 
A. I opened the back door, and James Thomas Littlejohn 
motioned to me, and he said, "Goddam", and he made a break 
for it. When he did I run after him-
Mr. Woodward: Just a minute, Mr. Reilly. Who said 
that? 
Witness Reilly: The feller who come to the side of the 
house. 
Mr. Woodward: Do whaU 
Witness Reilly: The feller that come to the side of the 
house, James Thomas Littlejohn-
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Mr. Woodward: \Ve object to what somebody 
Vol. I may have said on the side of the house. It was not 
10/13/65 in the presence of the defendant at all. 
page 37 ~ The Court: All right, sir. I sustain your ob-
jection. 
Q. Where did Littlejohn go~ 
A. He run as I opened the door, and I had to run him 
down. 
Q. Well what, if anything, did you find on him~ 
Mr. Woodward: Your Honor, we object to what they 
found on Littlejohn. It doesn't-in this case-what they 
found on John Brown or Joe Smith. 
The Court: I overrule your objection to that. 
Mr. Woodward: We save the point, Your Honor. 
A. He had a large brown bag that contained five small 
bags, and in the bags was an assortment of change and 
numbers slips with different numbers on them. One bag 
had $7 and 9 odd cents in pennies, nickels, dimes and 
quarters, and one bag had 3 $1 bills, quarters, dimes and 
nickels and pennies, which was a total of $4.12. Another 
bag had $16.86 with 9 numbers slips numbered DX6 in them, 
and 12 numbers slips with OX7 on them, and 40 numbers 
slips with DX7. Another bag had $1.72-
Q. Did you take these off his person~ 
A. He threw them. He threw them up in the air just 
like that. He had them in his hand, yes, sir. 
Q. Is there a back porch there~ 
A. Yes, sir. It is not screened in or nothing. There's 
Vol. I 
10/13/65 
page 38 ~ 
ward. 
a small porch there with steps going up to 
it. 
Q. Did he come up on the porch~ 
A. Yes, sir. 
Mr. Stallings: All right. Answer Mr. ·wood-
CROSS EXAMINATION 
By Mr. Woodward: 
Q. Who went to the back dood 
A. When we went to the house~ 
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Q. Yeah~ 
A. Investigator Mundy, and Detective Crutchfield and my-
self. 
Q. vVho went to the front door~ 
A. Lieutenant Bryant and Officer Kennedy. 
Q. And all you have just testified to is your experience 
with Littlejohn~ 
A. Yes, sir, except what he hollered. 
Mr. Woodward: I'm going to move that it be excluded, 
Your Honor. 
The Court: I'm going to overrule. 
RE-DIRECT EXAMINA'riON 
By Mr. Stallings: 
Q. How long had you been there when Littlejohn came~ 
A. Itwas-
Mr. Woodward: \Ve save the point, Your Honor. 
A. vVe got there at approximately 12 :55 and he come to 
the house at approximately 1:07. 
Vol. I 
10j13j65 
Mr. Stallings: All right. 
Mr. Woodward: No questions. 
page 39 ~ WILLIAM POPE, a witness called on behalf 
of the Commonwealth, being first duly sworn, testi-
fied as follows : 
DIRECT EXAMINATION 
By Mr. Stallings: 
Q. You're vVilliam Pope~ 
A. Yes, I am. 
Q. Are you a real estate agent~ In the City of Suffolk~ 
A. Yes. 
Q. And do you handle the property of Dr. H. M. Diggs~ 
A. Yes, I do. 
Q. Do you handle 216 Forest Street? 
A. Yes. 
Q. Who rents it? 
A. Jesse P. Perry, and-James Newsome. 
32 Supreme Court of Appeals of Virginia 
William Pope 
Q. Who is James Newsome~ 
A. I think he is some kin to Mr. Perry. Yes, he has been 
renting the upstairs. 
Q. It's not an apartment-
Mr. Woodward: Wait a minute. Let him finish. 
A. Yes, it is an apartment. 
Mr. Woodward: Mr. Perry rents what? 
A. Mr. Perry rents downstairs, and James Newsome rents 
upstairs, at 216%, it's an apartment. 
Q. It's not listed as 216%, is iH 
Vol. I Mr. Woodward: We object to any questions 
10/13/65 with reference to the accuracv of this-this is 1964. 
page 40 ~ Mr. Stallings: All right, that's all. 
Mr. Woodward: That's all. 
Mr. Woodward: I have a motion to make, Your Honor. 
The Court: All right, gentlemen. Let's go back in chambers 
to hear the motion. You gentlemen can take a short recess 
while we're gone. 
, The Court: All right. Go ahead. 
Mr. Woodward: Your Honor, I move to strike the Com-
monwealth's evidence on the ground that first, it has not 
been shown upon what any bets were placed on any tie up 
between any gambling devices and this defendant. Second 
it is not shown he is concerned with or operated the place 
because the evidence of the Commonwealth is someone else 
rented the upstairs and he rented the downstairs, and in 
addition to that, all the Commonwealth's evidence has gone 
in over the objection of the defendant as to any statements 
he may have made, because the defendant denied any com-
plicity therein, and consequently evidence of any statements 
he made on what held this against him in this 
Vol. I case. In addition to that, it is not shown that he 
10/13/65 promoted or was engaged in, or was concerned 
page 41 ~ in the operation of the numbers racket. The 
most you have is suspicion. All you have here is 
some wrappers and some bags downstairs in his apartment, 
and you have his statement upstairs that he had nothing to 
do with it, and when they· proposed to go downstairs to 
search his apartment, his premises, he told them in effect 
that what you've got is all there is to it, because there's 
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nothing downstairs, and they didn't find anything downstairs. 
They found living quarters downstairs. Didn't find any num-
bers down there, didn't find anything that was concerned-
everything was found upstairs in a place he does not rent. 
Now he hasn't been brought in close enough contact with this 
matter to show that he promoted or engaged or was con-
cerned in the operation of a lottery. 
Mr. Stallings: Your Honor, the motion to strike is simply 
a jury question as to whether he was-You've got his state-
ment to the officers that he controlled the whole house. He 
said this could be an apartment, and the officer asked him 
is it an apartment, and he said no. Now that's his state-
ment to the officer. I think it's simply a question for the 
jury to decide. 
Vol. I · Mr. Woodward: Do you think it's a question 
10/13/65 beyond reasonable doubt~ 
page 42 ~ Mr. Stallings: I think that's for the jury to 
decide, whether its beyond a reasonable doubt 
or not. 
The Court: What we have here so far is the fact that they 
went to this residence, registered in his name, and his ad-
mission to the officers that he rented the entire premises, and 
his admission to Mr. Mundy that he was wasting his time, that 
·he had all the paraphernalia, whatever it was that they found 
there with reference to the numbers, and his further action with 
reference to what he said over the telephone, and cutting the 
conversation off when Mr. Mundy picked the phone up. Now, 
those questions, of course, have to be resolved by the jury. 
It is not for me to decide, or any of us. 
Mr. \\T oodward: Taking it all into consideration-
The Court: Taking it all into consideration-
Yr. Woodward: Do you think it's a sufficient case~ 
The Court: Yes, sir, I think it's sufficient to submit it to the 
jury. 
Mr. Woodward: We save the point, Your Honor. 
The Court: All right, sir . 
. JESSE T. PERRY, the defendant, being first dnly sworn, 
testified as follows: 
Vol. I DIRECT EXAMINATION 
10/13/65 By Mr. ·Woodward: 
page 43 r Q. You are Jesse T. Perry~ 
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A. Yes, sir. 
Q. Where is your home, Jesse~ 
A. Suffolk, Nansemond County, 125 South lOth Street. 
Q. Speak a little louder. I can't hear yon. 
A. 125 South lOth Street, Norfolk Road. 
Q. Do you rent any part of 216 Forest Street, in the City 
of Suffolk~ 
A. I rent the first apartment, downstairs. 
Q. Who rents the upstairs~ 
A. James 'rho mas Newsome. 
Q. What was that~ 
A. James Thomas Newsome. 
Q. And who else lives up there from time to time~ 
A. Henry Lassiter. 
Q. Do you have any jurisdiction or control over the up-
stairs~ 
A. No, sir. 
Q. What is there downstairs that belongs to you~ 
A. Nothing but the furniture downstairs. 
Q. And what furniture do you have besides what's in the 
bedroomT 
A. A dinette, china closet, the things that would go in 
a dining room. In the kitchen I have a refrigi-
Vol. I daire, kitchenette, gas stove, and all cooking 
10j13j65 facilities, pots and pans. 
page 44 r Q. Do you eat there from time to time~ 
A. Sometimes I do. Not all the time. 
Q. Who keeps the house downstairs, and prepares the 
food~ 
A. There is nobody lives there who keeps it, but Bertha 
Brown, she does the clean up there, and sometimes she'll 
cook, if she's there. 
Q. Well, why do you keep a place up there~ 
A. Because my wife is a church worker, she is a good 
church goer, and she goes to bed early, maybe 6 of 7 o'clock, 
and I want somewhere to go other than just be there. I 
don't interfere with her work. 
Mr. Stallings: I object to that, Your Honor. 
Mr. ·woodward: To what~ 
Mr. Stallings: To that paper you're getting ready to 
introduce. 
The Court: I don't know what it is yet, gentlemen. I can't 
rule on it. 
Jesse Thomas Perry v. Commonwealth of Virginia 35 
Jesse T. Perry 
Mr. Stallings: Well after you look at it, Your Honor, I 
have objected to it. I know what it is. It has no connection 
at all with this case in any way shape or form. We don't 
know who typed that-where it came from, or anything about 
it, and I object to it unless there is somebody here who typed 
it that knows the-Your Honor, if there's a Henry 
Vol. I Lassiter to live at this place, let Henry Lassiter 
10j13j65 testify as to where he lives, some address posted 
page 45 r on a piece of paper by a typewriter is absolutely 
not admissible. 
The Court: I think you've got to prove it by the party 
who owns it. 
Mr. Stallings: I can give any address I wanted to any-
body, and somebody can type. it up, and send me a bill at 
that address. 
Mr. Woodward: I offer it, Your Honor. A letter from the 
collection service division of the Credit Bureau of Suffolk 
addressed to Henry Lassiter, 216% Forest Street, and I 
ask that it be introduced in the evidence. 
The Court: I'm going to mark it-
Mr. Stallings: I object to it, Your Honor. 
The Court: I'm going to mark it Defendant's Exhibit-
Number 1. 
Q. Who gets mail at that address, JesseY 
A. James Thomas Newsome, and I gets mail there, and 
Henry Lassiter gets mail there, and sometimes Joseph Little, 
cause he once had the apartment up there. 
Q. ·what's your actual occupation, how do you make a 
livingY 
A. I own the B & P Sanitary Barber Shop. 
Q. Where is that located Y 
A. 378 East \Vashington Street. 
Vol. I Q. What other occupation do yon haveY ·what 
10jl3j65 else do you do to gain moneyY 
page 46 r A. I plays a little sometimes. 
Q. You do have the federal stamps Y 
A. Yes, sir. · 
Q. How long have you had thoseY 
A. I think I got the first one in 62. 
Q. Have you been buying them ever since Y 
A. That's right. 
Q. Do you have anything to do with any numbers, or 
anything of that kind Y 
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A. No, sir. 
Q. Do you have anything to do with what goes on upstairs? 
A. No, sir, do I wouldn't have opened the door that quick 
when they got there. I was looking right at them. 
Q. Who came to the front door? 
A. Officer Bryant and I took it to be Officer Mundy. rrhey 
were both in plain clothes. When the bell rang I opened 
the door. I was sitting in the bedroom, and I saw them when 
they came up on the side porch. I went right there and 
opened the door. 
Q. They have stated that you stated that you rented the 
entire residence. What did you tell them? 
A. I was downstairs at the time when they asked me, who 
rents this house down here .. I said me. They said who rents 
this house. I was downstairs, and I said me, but I wasn't 
speaking about upstairs. We were downstairs at the 
time. 
Vol. I Q. Did you have anything to do with the opera-
10/13/65 tions upstairs at all? 
page 47 ~ A. No, sir. 
Q. Did you have anything to do with playing 
the numbers upstairs? 
A. No, sir. 
Q. Did you have anything to do with any part of it? 
A. No, sir, I don't have anything to do with upstairs 
period. 
Q. Were yon concerned with or did you promote a lottery 
at any time? 
A. No, sir. 
Q. Mr. Mundy said that you told him you were wasting 
time. What did you tell Mr. Mundy? 
A. He told me, he said, "come on Jesse, we're going down-
stairs. Now we're going to search down there". I said you're 
wasting time, cause there ain't nothing downstairs ain't right. 
Q. Now, what else do you have downstairs, besides-
A. There's a music box down there. 
Q. They }).ave stated thaf they found wrappers, bank wrap-
pers, ~oin wrappers from the bank? 
A. That's right. 
Q. Well, do you use those from time to time? 
A. Yes, sir. 
Q. Did you own any adding machine? 
A. No, sir. · 
Vol. I Q. Did you own any of this money that is here? 
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10j13j65 A. No more than what he taken out of my pocket. 
page 48 r Q. Are there other people that have been ar-
rested in connection with this same affaid 
A. What you mean-that they 
Q. Yeah. 
A. Four. 
Q. And what are their names~ 
A. Bertha Brown, Alphonsa Eley, T. Littlejohn, and 
Charles Eley. 
Q. Charles Eley was where~ Upstairs~ 
A. That's right. 
Q. Now, why did you go upstairs~ 
A. I went up there cause Officer Bryant told me to come 
and go with him up there. Mr. Mundy called him and told 
him to bring me up there. 
Q. Had you been arrested at that time~ 
A. No, sir. 
Q. Well something has been said here about them ad-
vising you of your constitutional rights. Do you remember 
any such thing as that¥ 
A. He told me, after I was under arrest-he didn't say 
anything when they got ready to search the house personally, 
look in my pockets and all. So then he said anything you say 
may go against you. That's all he said. 
Q. That's all the rights he advised yon abont. 
Vol. I A. That's all he told me. 
10jl3j65 Mr. Woodward: Take the witness. 
page 49 r CROSS EXAMINATION 
By Mr. Stallings : 
Q. Who else did you say was there in connection with 
this? 
A. T. Littlejohn, Bertha Brown, Charles Eley and Al-
phonsa Eley. 
Q. Alphonsa Eley~ 
A. I think so. 
Q. McClenny~ 
A. That's the name. I calls him Eley. 
Q. He's dead, isn't he~ 
A. That's right. 
Q. You say you operate a barber shop? 
A. That's right. 
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Q. Where? 
A. 378 East \Vashington Street. 
Q. Do you cut hair there? 
A. No, sir. I'm the co-owner of it. 
Q. Who is the other owner? 
A. Roosevelt Darden. 
Q. He operates it? 
A. That's right. 
Q. Well, what do you do in connection with it? 
A. He was at Peele's barber shop, and at the time he 
decided to leave. We had been talking about opening a barber 
shop of our own. 
Vol. I Q. But yon take no part in the operation of it, 
10jl3j65 is that right? 
page 50 ~ A. I've got two-thirds of the money in it. 
Q. Y on've got two-thirds of the money? 
A. That's right. 
Q. But you take no part in the cutting of hair or anything¥ 
A. No, I am not a barber. 
Q. You're not a barber? 
A. That's right. 
Q. Jesse, is that the only thing you do? 
A. No, sir. 
Q. What else do you do? 
A. I gamble some. 
· Q. You gamble? 
A. From time to time. 
Q. How do you gamble? 
A. I play poker, all depends on who I'm playing with. 
Q. And you state that upstairs you have nothing to do with. 
How do you get upstahs? 
A. vVell-
Q. Where are the stairs located? 
A. When yon get in the front door, you walk in the front 
door if you keep walking you're in the downstairs apart-
ment, you just turn a little to your right, and then up-
stairs. 
Vol. I Q. When you go in, what do you go in? A room? 
10jl3j65 A. No, yon walk in from the front door, then 
page 51 ~ there's two doors, one leading to the downstairs, 
one to the right to go upstairs. 
Q. Well, when you go in what do you go into-a room or a 
hall? 
A. Yon walk in a littlP small hall. 
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Q. What is this girl, Bertha Brown, doing there? 
A. She was cleaning up. She keeps the house for me down-
stairs. 
Q. Why do you say you rent the downstairs Y 
A. I rent the downstairs because-to have somewhere to 
go, and I have quite a few friends sometimes to come around, 
and I can't be at home, because I don't want to disturb my 
wife. 
Q. That's the reason you have rented this place, for how 
many years? 
A. That's part of it, I don't know-downstairs I've had 
approximately, I don't know exactly how many years. 
Q. Ten? 
A. Not all together, because I didn't have it all the time 
together? 
Q. You've been using it, haven't you Y 
A. Over ten vears. 
Q. You've been using it for over ten years? Haven't you Y 
A. That's right. 
Q. And at one time Duke Tyler rented it, didn't 
heY 
Vol. I A. That's right. In fact that's who had it to 
10jl3j65 start with. 
·page 52 ~ Q. Well, why would you have a telephone there 
if you lived on the Norfolk RoadY 
A. Because I am there part of the time. Most of the time 
I'm there, off and on, and I wouldn't be there if my wife 
couldn't contact me at all times, especially at night. 
Q. Now, where is this music box yon testified is there Y 
A. In the dining room. · 
Q. You say you use those wrappers. What do you use those 
for? 
A. Whatever money come out of the piccolo, or juke box-
Q. Now what does a piccolo take-
A. It's a music box. 
Q. It takes dimes, doesn't it Y 
A. Takes nickles, dimes, quarters and fifty cents. 
Q. The piccolo takes fifty cents? 
A. Yes, sir. That's right. 
Q. And you had all these wrappers for the purpose of 
taking money out of the piccolo Y 
A. That's right. All these wrappers is not even mine-
Q. Well, you had them in your bedroom, didn't you Y 
A. No. 
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page 53 ~ 
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Q. Well where were they~ 
A. They was in the dining room. 
Q. All right. 
A. Sam Pittman left there, the feller that once 
owned that piccolo, he had a box of them that large there. 
Any number of times they had stopped the truck over there 
and took 'em up there. 
Q. Do you sleep there~ 
A. Sometimes. 
Q. Well Mr. Bryant testified you told him you rent the 
whole house and in control of it~ 
A. No, I didn't tell him that. 
Q. You didn't tell him thaU 
A. No, sir. 
Q. Well, let me ask you this. When Mr. Mundy picked 
up the phone, why did you slam it down~ 
A. I didn't slam it down. 
Q. Well you deny that~ 
A. I hung it up, but I didn't slam it down. 
Q. You pushed down on it and broke the connection. 
A. I pushed the little thing down, that's right. 
Q. Why did you do thaU 
A. Because I didn't know if he had the right to do that or 
not. He hadn't found anything downstairs, and hadn't found 
anything wrong, and when my telephone rang I was standing 
right beside it, and I told him-he said, "why did 
Vol. I you do that"~ I said I didn't know whether or not 
10j13j65 you had a right to do it or not. 
page 54 ~ Q. Well, why did you tell the party-
A. He said, "yes I do." I said all right then. 
Q. vVell, why did you tell the party that was calling you 
"it's Mr. Mundy", right quick before you hung up~ 
A. Because I was expecting a call. And I got it, and it was 
that call, and it was from a lady, and it was not a man on 
the telephone. 
Q. What, when Mr. Mundy called~ 
A. vVhen he got that call it was a lady. 
Q. You're saying it was a woman on the phone~ 
A. That's what she told me. 
Q. Who told you? 
A. This lady did. 
Q. Well now, did you hear who Mr. Mundy was talking to~ 
A. He didn't do any talking at all. He didn't do any talking 
at all. 
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Q. You say he didn't say anything? 
A. That's right-he picked the telephone, but he didn't 
do any talking to anybody. 
Q. Now, you're sure of that? 
A. I'm positive. 
Q. I'm going to put you on your guard, because I intend 
to impeach you. 
Vol. I A. I was standing right beside him. He didn't 
10j13j65 say a word over the telephone. 
page 55 ~ Q. You say he didn't say anything? 
A. That's right, when he picked it up. 
Q. And you deny that you told Mr. Bryant that you had 
the house? 
A. I deny-I didn't tell him nothing about upstairs. I was 
downstairs, and that's all I told him. 
Q. Who is James Thomas Newsome 7 
A. James Thomas Newsome-You mean who is he? 
Q. Where does he work? 
A. Works Smith's service station. 
Q. Is he here today? 
A. No, he isn't. 
Mr. Stallings: All right. That's all. 
Mr. Woodward: That's all. 
The Court: Is that the case? 
Mr. Stallings: Yes, sir. Is that your case? 
Mr. 'Voodward: Yes, sir. 
Mr. Stallings: I have some rebuttal. 
The Court: All right, sir. 
H. L. MUNDY, a witness called in rebuttal by the Com-
monwealth, testified as follows: 
RE-DIRECT EXAMINATION 
By Mr. Stallings: 
Q. Trooper Mundy, I believe you were identified 
Vol. I previously? 
10jl3j65 A. Yes, sir. 
page 56 ~ Q. Mr. Mundy, when you answered the tele-
phone, was it a man's voice or a woman's voice? 
A. Man's voice. 
Q. And did you say anything to that man? 
A. He-
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Mr. Woodward: I object to what anybody said to him, 
Your Honor. He asked him what he said. 
Mr. Stallings: That's right. 
A. I told him "no", I was real busy, and when I said that, 
that's when he reached over and hollered "that's Mr. Mundy", 
and cut off the telephone. 
Mr. Stallings: Stand aside. That's it. 
The Court: Is that the case? 
Mr. Woodward: Yes. 




* * * * * 
page 2 r Mr. Woodward: Your Honor, this is the case of 
Commonwealth of Virginia against Jesse Perry 
upon the indictment that Jesse Thomas Perry on the 23rd 
day of April, 1965 in the City of Suffolk did then and there 
unlawfully and feloniously set up, promote and be con-
cerned in the operation and conduct of a lottery commonly 
known as the numbers game and the numbers racket, in 
violation of Section 18.1-340 of the Code of Virginia. 
Mr. Stallings: And against the peace and dignity of the 
Commonwealth of Virginia. 
Mr. Woodward: That indictment was predicated in large 
measure upon an affidavit filed and a search warrant issued 
in which it is stated that a certain dwelling house and out-
houses located at 216 Forrest Street and in the possession 
of Jesse T. Perry is being used for the purpose of operating 
a numbers lottery and will search the above premises for any 
writing, certificate, bill, token or device used in the operation 
of the numbers lottery within the jurisdiction of the City of 
Suffolk. 
First we move to suppress the evidence on the grounds the 
search warrant upon which a subsequent search 
Vol. II was predicated does not charge Jesse Perry was 
4j29j66 guilty of any offense, and without charging he 
page 3 r was guilty of an offense why then the search war-
rant is invalidly issued and any evidence which 
is obtained pursuant to that search warrant would not be 
evidence in this case. 
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Now, the evidence is that Mr. H. L. Mundy and three or 
four officers, police officers of Suffolk, went to 216 :B,orrest 
Street and conducted a search and found on the second floor 
of the property evidence of numbers, an adding machine, 
various things which are used in the numbers racket. 
Now, to go back slightly, Mr. H. L. Mundy was the State 
officer who was involved. He is a State Inspector. He was 
the man who testified chiefly in this case. After the trial of 
the whole case and over objection of the defendant, the matter 
was submitted to a jury and the jury returned a verdict of 
eight years in the penitentiary and a $5,000 :fine, and that is 
the reason-there are numerous errors in the record which 
we do not wish to be construed as or taken as not realizing 
their importance, but in a hearing of this kind we can't take 
them all up. 
Now, subsequent to or up the conclusion of the 
Vol. II jury's verdict, a motion was made to set aside the 
4j29j66 verdict of the jury as contrary to the law and evi-
page 4 ~ dence as that the verdict was plainly wrong. 
Now, we also :filed a motion in writing at the 
semi-request or the quasi-request of the Court and Mr. Stal-
lings to enumerate what was to be taken up here today. 
That motion was :filed in writing with the Clerk and a copy 
of it sent to the Court and a copy sent to Mr. Stallings. Of 
course, that epitomizes-that motion epitomizes the case. 
The Court: Is this motion actually in the papers because 
I have what looks like the original that was sent up here. 
Mr. ·woodward: It was sent to you rather than to the 
Clerk. 
The Court: Let me mark it. 
Mr. Stallings: It was :filed several days ago, your Honor. 
The Court: Do you recall when you mailed it out, Mr. 
WoodwardY 
Mr. Stallings: I think I received it the 23rd. 
The Court: All right. 
Mr. ·woodward: Now, just to rehash the evidence 
Vol. II The Court: Now, let's get your motion. You 
4j29j66 have in your motion set out that there was miscon-
page 5 ~ duct of the jury in its consideration of the case. 
Now, for the record, let's get your exception in 
there because you asked that the jury be summoned here 
today. 
Mr. Woodward: That is right. 
The Court: And I talked to you about it and told you 
I would not allow any examination of the jury on the basis 
of this motion, to which you want to except. 
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Mr. Woodward: That is true. 
The Court: Let's get that exception in the record. 
Mr. Woodward: \Vhat you told me was you would not 
permit me to examine the jury as witnesses as to what went 
on in the juryroom. 
Mr. Woodward: I had at that time already summoned the 
members of the jury and, of course, I want to except to the 
refusal of the Court to let them attend. I expect to prove 
by certain members of the jury that they discussed in the 
juryroom the probability of Jesse Perry being guilty of two 
murders, one of which was Charles Eley, I believe, 
Vol. II who was not murdered at all and who committed 
4/29 j66 suicide and who the members of his family know 
pafe 6 ~ he committed suicide. And he was one of the men 
who was found in the house on Forrest Street at 
the time the officers went on the premises, so I am informed, 
or he was associated with it in some way. 
Now, further, the jury not only discussed that but some 
of the jurors stated they had known Jesse Perry for a long 
number of years and knew that he was engaged in the num-
·bers racket and they wanted to anchor him. Of course, all 
this, your Honor, goes back to the question of the juror hav-
ing answered on his voir dire that he can give a fair and 
impartial trial then counsel has a right to accept that state-
totally gone back on his oath, he no longer has the status of 
ment as being the fact. But when it turns out that he has 
totally gone back on his oath, he no longer has the status of 
a juror. If he has been guilty of fraud or misconduct, then 
the defendant is entitled to show that the jury verdict has 
been obtained with fraud or misconduct or misbehavior. 
Now, there are cases on that subject in Virginia and I will 
allude to them presently. 
But to get back to the facts of the matter, an officer went 
to 216 Forrest Street in company with another and knocked 
on the door and Jesse Perry answered the door. 
Vol. II They read then what purports to be a search war-
4j29j66 rant, which we contend is invalid, and Jesse invited 
page 7 ~ or permitted them to come in the house and they 
at once went upstairs. When they got upstairs, 
they found adequate evidence of engaging in the-for want 
of a better word-the retail sale of numbers. What the 
numbers involves is in doubt because nobody knows without 
evidence of those who have participated in it. 
After they got upstairs and they had found this stuff, 
having left one of the officers downstairs, Mr. Mundy, who 
was the Chief Investigator for the State, called for Mr. 
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Bryant, I believe it was, to bring Jesse Perry upstairs. 
When they got Jesse Perry upstairs, Jesse Perry says, 
"I don't know anything about all this." While they were 
up there Mr. Mundy was apparently making certain state-
ments or trying to find out what he could out of a man 
named Eley who was up there, not only with the numbers 
but with tapes and an adding machine and things of that 
kind. But Jesse, according to Mr. Mundy, had shaken his 
head to Eley who was upstairs and he stated then or at some 
other time during the colloquy upstairs, "We are not telling 
you anything." Now, that is all that went on up-
Vol. II stairs so far as Jesse Perrv is concerned. 
4j29j66 They then proposed to go down to investigate 
page 8 r what they could find downstairs and Jesse Perry 
says, "You have got all there is right there; therP 
ain't nothing downstairs," or words to that effect. 
Now, when they went downstairs, they found nothing except 
some coin wrappers. They searched the premises from one 
end to the other and there was a woman downstairs who is 
identified as having been a woman who cleaned and some-
times cooked and, in the meantime, somebody knocked on the 
back door downstairs and the woman let other officers in. 
While they were downstairs, Jesse told them, in effect, that 
he had nothing to do with the upstairs, that he only rented 
the downstairs. The officer said Jesse had five years before 
that for, as the officer expresses it, five or six years before 
that said he rented the house. The officer also testified that 
Jesse had said that he rented the house but Jesse was then 
downstairs in his apartment, and Jesse says he did not tell 
them that when they asked him with reference to where he 
was living and that was his intention to express it thusly. 
On the other hand, Mr. Mundy was very reticent about 
telling about what he found downstairs. He wanted 
Vol. II to go into whether or not they had some illegal 
4j29 j66 whiskey in a cedar chest and refused to answer the 
page 9 r question pointblank as to what he found in the 
nature of contraband, and what he found was legal 
whiskey in a cedar chest, I believe. Finally, he had to admit 
that the downstairs had a bed and a den in which there was a 
piccolo or music box, a coin box, and in the back there was a 
gas stove for cooking and a refrigerator. Jesse added to that 
that it not only had those things but had everything for 
keeping house and that he sometimes stayed there and some-
times he ate there although he had a home on lOth Street in 
Rosemont, a suburb of Suffolk, in which he was identified 
as having as his residence also. 
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Now, all they found do\vnstairs of any nature, kind, char-
acter or description was some wrappers for puWng coins in. 
It turned out that the music box took nickels, dimes, quarters 
and fifty-cent pieces and they had the wrappers for that, 
and so that, in and of itself, is no indication that there was 
any association with anything upstairs. It's reasonable that 
it was associated with the music box although Jesse said he 




previous owner or concessionaire of the mnsic 
box. 
Now, in order for the Commonwealth to fortify 
r its case, the Court permitted Mr. Bryant to testify 
as to what had happened five or six years before 
that which, of course, was not evidence. The Court permitted 
the conversations which took place outside of Jesse's pre-
sence and incidents which took place outside of Jesse's 
presence out in the yard which he did not hear and had no 
opportunity to defend himself against and also the fact that 
several men came to the house and asked admittance and thev 
were at once either arrested and searched and numbers item·s 
were found on them and some money. None of that was re-
lated to Jesse Perry nor was it shown that Jesse Perry had 
anything to do with them or had anything to do with what 
thev had on them. 
Iil the meantime, without any authority or law or what-
ever, Mr. Mundy had searched Jesse Perry. He was without 
any authority whatever to do anything but frisk him but he 
searched him and took from him his wallet and what money 
he had on him, and his wallet contained a Federal gambling 
stamp. Well, we objected to the testimony. The Court over-




gambling stamp was merely for the purpose of 
prejudicing the jury with reference to Jesse's en-
gagement in a business which he was then, we 
r contend, disassociated with. Of course, we had 
to explain that but Jesse said he had a gambling 
stamp because he gambled, he shot crap, he played cards and 
he had that for that purpose. But he denied he had anything 
to do with the numbers racket. 
Now, your Honor, to go back upstairs, Jesse Perry denied 
that he had any knowledge of what was going on upstairs 
or had any interest in it. Having denied it, then until the 
Commonwealth could bring to bear evidence which directly 
connected him with the offense, anything that was stated 
thereafter could not be used as evidence against Jesse Perry. 
Now, if Jesse Perry had stood mute and certain accusations 
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had been made by Eley or the other person up there, then 
it would have been incumbent upon him to defend himself 
or make some statement there or to deny what Eley said. 
But that wasn't done. 
Now, the Court then allowed, without any association with 
Jesse Perry whatever, Mr. Mundy to get on the stand and 
give a long dissertation of several pages of operations of a 




with this particular operation, whoever may have 
been guilty of it, but about operations in general. 
He stated that he found some evidence there that 
~ there were fifty-one or fifty-two writers and that 
certain rackets had certain connotations or mean-
ings which were not associated with anything in connection 
with gambling other than the fact that they were on the races. 
He didn't sav whether the races were at Hialeah or Havre 
de Grace or Pimlico or Churchill Downs or what it was, just 
stated they were associated with the races. 
Now, your Honor, without associating him with the pos-
session, ownership or control of the numbers upstairs or 
without associating him with the operation, evidence as to 
the carrying on of a lottery on that premises without bringing 
it home to him is evidence which is prejudicial and shouldn't 
have been offered to the jury unless Jesse Perry could in 
some way be associated with it. 
Now, in connection with that and to buttress what I have 
just said, the Commonwealth put a witness on who was the 
agent of the landlord. He said that Jesse Perry had nothing 
to do with upstairs, that he rented the upstairs to a man 
named James Newsome and Jesse PerrY rented the down-




strued. Now, that was the Commonwealth's evi-
dence. Now, that being the fact, and it's not 
denied in any respect, and Jesse says he rented 
~ the place some five or six years before. Jesse, of 
course, says that referred to where they were 
standing at the time. But the Commonwealth having put that 
in and it being not denied then that is the evidence in the 
case and we can't get away from it .. Jesse testified that he 
did not rent the upstairs, that he had nothing to do with 
it, and you will recall that he said when they carried him 
upstairs, "I don't know anything about this." So he denied 
what was being carried on upstairs was any part of his. 
By way of tying him in with it, they said to Jesse not 
to motion to Eley, not to say anything. Shook his head. I 
don't know whether that was up, down, sideways or cross-
wise. Mr. Mundy did make some statement about it. 
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Downstairs later on when Mr. Mundy came down, the 
telephone rang and Mr. Mundy attempted to and did get 
possession of the telephone. Well, that wasn't any of his 
kettle of fish and it wasn't any of his business. The telephone 




did not say anything over the telephone but Jesse 
slammed his hand down on the receiver to cut off 
the receiver and said, "That is Mundy." \:Vl:1ether 
~ that occurred before he slapped his hand on the 
receiver or not I don't know, but it's a fair assump-
tion that when he said, "That is Mundy," and slapped his hand 
on the receiver that that occurred before the cut-off took 
place. Now, Mr. Mundy testified about that and so did Jesse 
Perry. Jesse Perry said it was a woman calling him, or a 
lady was calling him, and Mr. Mundy was put back on to 
say it was a Irian's voice. Well, whether it was one or the 
other depends on your interpretation of whose voice it was. 
Now, in general, your Honor that is all the evidence. There 
is evidence that is connected with Jesse Perry, but the Court 
permitted over the objection of the defendant statements 
which were made outside of his presence, which were not 
made in his presence, which were prejudicial to him. In that 
respect, I want to read you some of the record, which I think 
I can in general, without waiving anything, show in the first 
seven pages here of the record of the transcript of the 
testimony. 
The Court: All right. 




The Court: What page are you on now? 
Mr. \Voodward: I am on Page 4. 
The Court: All right. 
~ Mr. Woodward: "Lieutenant Bryant read the 
warrant to him at the door, yes, sir. 
"To Jesse Perry? 
"To Jesse Perry, yes, sir. 
"All right. And then after yon had read the warrant, 
what did you all do? 
"I went upstairs to a back bedroom, and when I entered the 
back bedroom I observed Charles Junius Eley, who was 
sitting-" 
And an objection : "I don't think there is any need to give 
any evidence as to what he may have been doing on the 
second floor. We are concerned solely with Jesse Perry. 
"The Court: He can testify as to anything he found on the 
premises relating to this offense." 
Jesse Thomas Perry v. Commonwealth of Virginia 49 
Now, your Honor, by that ruling, associated Jesse Perry 
directly with the operation upstairs in front of the jury. 
And then an objection was made to the testimony and 
Mr. Stallings continued. Then they relate what they found 
up there outside the presence of Jesse. Perry, what was found 
and what was told to Junius Eley. 
Vol. II Mr. Mundy testified, bottom of Page 5: 
4j29j66 "'J.1he table and the contents on the table was 
page 16 ( photographed and inventoried before any of it was 
moved, and I have these photographs here exactly 
as it was before anybody touched anything. 
"Mr. Stallings: I would like to introduce them, your Honor. 
If Mr. Woodward wants to look at them-
" Mr. Woodward: V\T e object to them until they are shown 
to Jesse Perry." 
"The Court: Let's have Mr. Woodward look at them. 
Have you seen them, Mr. Woodward? 
"Mr. Woodward: I don't think I have. I think the pictures 
offered relate only to Jesse Thomas Eley and have no rele-
vance with Jesse Perry. He wasn't present at the time and, 
of course, is not chargeable for any conversation or anything 
they found in the possession of Charles Eley. It would be 
improper to introduce it before the jury until Jesse Perry 
is in some way connected with it. 
"Mr. Stallings: I will try it out. I will turn it in. 
''The Court: All right, sir. 





"I called Jesse Perry and had him come up-
stairs, and when he came upstairs to the back 
( bedroom he said, 'Well, I didn't know this was 
here.' So I turned around and asked Eley in 
Jesse Perry's presence, I said, 'Eley,' I said, 'Do yon liYe 
here?'" 
Then there is an objection: "I object to anything Eley 
may have said in the presence of Jesse Perry, because if 
Jesse Perry denied it, it's not evidence." 
Now, your Honor, I don't think anybody would say that 
where a person denies an allegation made in his presence 
that he is accountable for whatever mav have been said so 
long as he denies any complicity with it and you co11ld not 
use that against him. If he stands mute or if he admits it in 
some way, then it is evidence. Otherwise, it is not evidence. 
Now, your Honor did not go along with my objection. 
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''The Court: If he denied it, yes. 
"Mr. Woodward: He said he didn't know anything about 
it. 
"The Court: Well, let's go on." 
Then the Court permitted Mundy to go ahead and he asked 
Eley questions about where he lived and things of 
Vol. II that kind and an objection was again made and the 
4j29j66 Court overruled it and the point was saved. 
page 18 ~ "Witness Mundy: Continuing: Jesse, the de-
fendant, or rather Eley, said, 'No.' Jesse turned 
around and started shaking his head to Eley, and Eley said, 
'Sometimes.' So I turned around and I said, 'Jesse, what in 
the world are you shaking your head yes and no telling the 
man what to answer for~' He said, 'Mr. Mundy,' he said, 
'We don't want to make any statements.' Said, '\Ve don't 
want to make any statements.'" 
Of course, Mr. Mundy was there trying to reiterate the 
answers to the jury and argue the case. 
"They were advised of their rights immediately upon be-
ing brought upstairs. He was advised that he didn't have to 
make any statement, he was entitled to the right of lawyer, 
and any statement he made could be used against him in 
Court." 
Of course, it's a direct contradiction to put the man on the 
spot to answer questions and tell him at the same time he 
didn't have to answer any questions. 
On Page 8, your Honor, there is an error at the top of the 
page. We move the "intrusion." It should be ex-
Vol. II elusion instead of intrusion at that point. 
4j29 j66 "We move the exclusion of the testimony which 
page 19 ~ the officer has just alluded to on the ground that 
it was not incumbent upon the defendant to say 
anything, and he is not charged with any statement that 
Eley may have made to the officer in the investigation. 
And the Court overruled that. 
Then Mr. Mundy went along with his disserattion on what 
he found up there over the objection of the defendant and 
the Court ruled with the Commonwealth. 
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Then from there he went ahead to discuss and state to the 
jury what he found upstairs in connection with the writing 
of numbers. Now, your Honor, at that time I remind you 
that there is nothing in the evidence to connect Jesse Perry 
with the numbers racket that was being carried on upstairs, 
if it was promoting or setting up a lottery. Of course, we 
denied it was any promotion or setting up of a lottery. It 
was merely a retail affair, if anything, and maybe a counting 
house for the big shots. 
Now, Mr. Mundy took some eight or ten pages and testified 




it over the objection of the defendant that no 
evidence should be offered until Jesse Perry was 
connected with it by admission or by proof of 
~ such. 
Now, that statement of Mr. Mundy, who has 
done this a lot of times as your Honor well knows-he has 
got an answer for anything. He can tell you what is going 
on in Saskatchewan and Timbuctoo so long as it is written 
on a piece of paper, but those things were prejudicial to the 
defendant, and especially the photographs that were intro-
duced in evidence, which were likewise objectionable. 
So all the way through, notwithstanding that Jesse Perry 
had denied complicity with it, the Court without any proof 
of complicity permitted the testimony to go in over the ob-
jection of the defendant. 
Now, I am going to Page 16: "Is that stuff shown in the 
photograph~ 
"No, sir. Jesse Perry was searched after we inventoried 
this stuff on the table, and in his wallet he had his Federal 
gambling stamp." 
There was an objection to that and the Court overruled 
the objection and the point was saved. 
Then Mr. Mundy began to give his interpretation ahout 
what the gambling stamps are about and it was stated 
that it was improper and that his interpretation 
Vol. II was a matter of opinion. 
4j29j66 Now, at. the middle of Page 17, Mr. Stallings 
page 21 ~ stated: "We'll ask Jesse. Mr. Mundy, what did 
Jesse tell you about it~ 
"I object. 
"All right, sir, I am going to overrule the objection. 
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"In asking Jesse about the gambling stamps he said that 
he didn't have it for the numbers, that he liked to play 
craps-" 
Well, that is as close as they got the gambling stamp to 
any act of Jesse Perry. 
Now, from the bottom of page 17 to the top of Page 18, 
they are dealing with Jesse still by Mr. Mundy and he stated 
to Jesse with reference to the telephone directory: 'It is 
registered to you in the City Directory,' and I said, 'You 
are in control of it.' I said, 'Now, isn't that right?' He said, 
'Yes, sir, that's right.' So then we walked on out into the 
back kitchen. There were two telephones, one in the front 
bedroom and one in the back." 
There is no evidence there is any telephone at all upstairs 
or that it was in any way associated with upstairs. There 
were two telephones downstairs, one in the front of the house 




Then Mr. Mundy goes over what colloquy he 
had over the telephone in which Mr. Mundy never 
~ said anything but attempted to give some con-
versation after-or attempted to make much of 
the fact that Jesse Perry said, "That is Mr. Mundy." Your 
Honor overruled that objection. 
And at the bottom of Page 19-I will·go back to the 7th 
line on Page 19. Mr. Mundy: "While. we were there a man 
came to the front door shortly after our arrival. He was 
found to have numbers and money coming into the house." 
Well, there is no association with Jesse Perry by that any-
more than there is any other person in the house, and there 
were four other people there and four have been indicted 
for the same offense. 
"Mr. Woodward: I object to what the man was found 
to be guilty of. · 
"The Court: I overrule the objection. 
"Witness Mundy: Continuing: A second man came to the 
back door and he had a bag of numbers and money while 
we were there. 
"How long were you all there 7" 
"There around an hour and a half. 




"Yes, sir, we did. 
"And what, if anything else, did you find 7 
"We found these numerous boxes of money 
~ wrappers, small brown paper bags and other para-
phernalia." 
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Now, of course, he was trying to speak the jargon of the 
trade when he attempted to call this stuff paraphernalia. 
Well, if paraphernalia in Jesse's house is different than any 
paraphernalia in any bank in this country, I don't know what 
it is. · 
An objection was made: "It has a connotation and could 
be misinterpreted by the jury." The Court did not rule. 
"Witness Mundy: Continuing: Rubber bands, small brown 
paper bags, a stapler and boxes of money wrappers, coin 
wrappers. 
"This was found where' 
"It was in more or less a dresser that was in the middle 
room downstairs." 
Then Mr. Mundy testified that he went in two rooms up-
stairs but did not go into ·a third room, and upstairs there 
were complete beds made up ready for occupancy. 
Then Mr. Mundy brought forth the City Directory show-
ing that 216 Forrest Street was registered in the name of 
Jesse Perry, which shouldn't have been done be-
cause the same number is registered in the name 
of James Newsome under 2161f2 and the evidence 
Vol. II 
4j29j66 
page 24 r from the landlord is that the property had been 
rented to James Newsome and that he worked 
at Smith's Filling Station. 
Now, your Honor, that, in general, is the substance of the 
case except that there are other people that made statements 
in the case out of the presence of Perry and one, in particular, 
if I can find it-
The Court: Are you talking about the man who came to the 
back door' 
Mr. \Voodward: Talking about Littlejohn. 
The Court: That is in Mr. Reilly's testimony. I think it's 
on Page 35 here. Starts on that page. The actual statements 
were made on 36. 
Mr. Woodward: On the bottom of Page 35, by Mr. Stal-
lings: "Did somebody come to the door' Tell us what hap-
pened without telling what anybody said. 
"Do you want me to use his name' 
"Yes, sir. 
"Mr. Woodward: We object to what somebody else may 
have done unless it is associated directly ·with Jesse 
Perry. 




"Mr. Stallings: I think the evidence will con-
nect up, your Honor, that it is directly related 
r to the offense charged in this indictment. 
"vVell, we object to it, your Honor. 
"I am going to overrule the objection. 
"We save the point. 
"This car pulled up on the east side in the drivPway and 
the party got out of the car and came to the back door. 
""Who was the party 1 
"James Thomas Littlejohn, and he said, 'J.esse, I got some 
numbers for you.'" 
And, mind you, Jesse wasn't ther!:'. 
"Just a minute now. 
"All right." That is the Court's statement. 
"I opened the door and James rrhomas Littlejohn motioned 
to me and he said, 'God damn,' and he made a break for it. 
vVhen he did I run after him." 
Now, your :Honor, what happened outside of thn honst' 
between Mr. Reilly and Littlejohn would have a most im-
portant impression to make or would make a most important 
impression on the jury because they associated him because 
he knocked at the back door of Jesse Perrv's. \V" ell, even 
that, wherever he knocked and whatev!:'r he did, 
until it's brought home to Jesse Perry or Jesse 
Perry was in control of it some way or could have 
Vol. II 
4j29j66 
page 26 r stopped it or started it, it does not affect him in 
any respect. Now, had they shown Jess!:' Perry 
was directly in control of the situation and Jesse Perry had 
not denied that he had complicity in it, it might be evidence, 
or it might be evidence in the case of a conspiracy, but we 
have no such as that. 
Then they not only had that but on Page 37 it was asked 
what he had on him without Jesse's presence and there wa:,; 
an objection made: "vVe object to what was found on Little-
;john, what they found on John Brown or .Toe Smith. 
"I overrule your objection to that. 
"I save the point. 
"He had a large brown bag that contained five small bags." 
And, of conrse, he goes along with what was found on Little-
john and what Littlejohn said. 
On Page 38: "QUl~STION: vVho went to the front dood 
"Lieutenant Bryant and Officer Kennedy. 
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"And all you have just testified to is your experience with 
Littlejohn~ 
"Yes, sir, except what he hollered. 
Vol. II 
4j29j66 
"I am going to move that it be excluded, your 
Honor. 
"I am going to overrule." 
page 27 r Now, all that went to the jury and the Com-
monwealth was grabbing at whatever it conld 
get and, in doing so, they introduced evidence which might 
have been pertinent had Jesse admitted that he was the 
operator of the property, but it had no point under the 
circumstances in view of his denial of any complicity. 
Now, then, the Commonwealth put on -William Pope and 
William Pope said he rented the property directly to ,James 
Newsome upstairs and that Jesse Perry had the downstairs. 
Jesse Perry's testimony-we need not allude to that at the 
present time because it's covered in his first statement. 
Now, your Honor, in view of the evidence which I think 
is plainly incompetent, I think that incompetent evidence 
materially affected the judgment and the discretion and the 
findings of the jury. The case was submitted to the jury and 
they returned a verdict of eight years and $5,000. In the 
light of experience, I have never known a man to receive over 
30 days and, I believe, a $500 fine, in which case the jail 
sentence was suspended. All others are washed up 
in the police court downstairs, or, if they come up 
here, they receive a similar verdict. 
Vol. II 
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page 28 r I don't say I have looked at all the lottery cases 
in the country because that would be absnrd, hnt 
I can't find any case in which anything approaching this has 
been assessed. 
Now, I am mindful of the fact that the statute gives the 
jury a limit of 10 years and fines on up, but that has to have 
some relevance to what is fair and just and equitable. In 
short, the jury cannot give any sort of verdict and because 
it falls within the limitation of the penalty escape the plain 
provisions of the Constitution of Virginia with reference to 
punishment. 
Now, there are cases on that, your Honor, and I might 
say by way of interpretation that this is a case of excessive-
ness. Even if your Honor should find that .T esse Perry were 
guilty, it's a case of excessiveness. It's a case in which on the 
face of it the Commonwealth has gone pell-mell to prove a 
case by bringing in everything they could over objections, 
and the jury has actually been actuated and it's shown in thf1 
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verdict, by bias and prejudice and preconceived notions and, 
we contend, by conversations that went on in the 
juryroom with reference to murders which there 
has never been any allegation or indictment or 
Vol. II 
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page 29 ~ anything of that kind with reference to Jesse's 
reputation as being in the numbers game and things 
of that kind which were not proper to enter into. 
Now, the Supreme Court has said this. This is the case 
of Messer against Commo'l'bWealth. In this particular case, 
145 Va. 872, there was a maximum penalty. This man was 
found guilty. The defendant was found guilty of having in 
·his possession a quantity of bootleg whisky. The jury gave 
the man the maximum under the law. 
Now, Judge Prentis, in discussing the facts of the case 
said this: "Of course it is manifest that the accused is guilty. 
He should have procured a prescription from some physician, 
as is required by law when whiskey is desired for medicinal 
use." 
I am reading from Page 864. 
"The statute also permits a minimum fine of $50.00 and a 
minimum imprisonment of one month for such an offense. It 
is true that the jury is vested with discretion within the 
prescribed limits, but only with discretion to fit the punish-




due regard to the circumstances shown by the evi-
dence. It is not an unrestrained power. The Gen-
eral Assembly has clearly indicated the extreme 
~ penalties which can be appropriately imposed up-
on one guilty of this crime, even when the evidence 
shows a flagrant and willful violation, without explanation 
other than a deliberate purpose to disregard the law. At the 
same time it is also clearly indicated that lesser penalties 
should be imposed in those cases where the circumstances 
show lesser contumacy. Within the prescribed limits the dis-
cretion of juries is rarely questioned, and this is as it should 
be. The courts, however, have responsibilities which they 
should not abdicate to juries, and when juries misunderstand, 
and exceed or abuse their powers, it is the duty of the judges 
to intervene. 
If there is any good reason in this case for the imposition 
of the extreme penalties, it does not appear in the record. 
Indeed, it clearly appears that the law would have been 
fully vindicated by the imposition of some lesser penalty or 
penalties. To inflict the maximum punishment in this case 
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would, in my opinion, be to misapply the statute. The exces-
sive verdict is against the evidence. I think, therefore, that 
the trial court should have sustained the motion and granted 
a new trial, and that for this error the judgment 
should be reversed. Vol. II 
4j29j66 
page 31 
In support of the view here expressed as to 
r the judicial responsibility and power over ver-
dicts, it may be appropriate to repeat this from 
Doyle v. Commonwealth, 100 Va. 815,40 S.E. 927: 
"Another ground of error is that the fine is excessive. 
rrhe only limitations upon the power of a jury in assessing 
fines in cases such as this is that found in the Bill of Rights, 
which declares 'that excessive bail ought not to be required, 
nor excessive fines imposed, nor cruel and unusual punish-
ment inflicted,' and in the rule that the verdict will be set 
aside where it is such as to satisfy the court that the jury 
was influenced by prejudice or ill will." 
"I do not mean to intimate that this jury had any will will 
to the accused, but only to say that the extreme penalties 
imposed by their verdict are not justified by the evidence 
and are excessive." 
In holding that a statue which imposed a penalty, but 
iixed no maximum limit, was. constitutional, Riely, J., in 
Southern Exp. Co. v. Commonwealth, 92 Va. 67, 22 S.E. 811, 
41 A.L.R. 436, expresses the judicial responsibility thus: 
"If a jury were to render a verdict so excessive 
as to contravene the inhibition of the Constitution, 
the wrong or vice would lie in the verdict, and not 




fact that, if a jury were to impose such a fine, it 
is the province of the court, and would be its duty, to set 
aside the verdict. The question as to an excessive fine is a 
judicial one, and does not affect the validity of the statute. 
When, if ever, any such fine is imposed by a jury, the 
corrective hand of the court will annul it, in accordance with 
the letter and spirit of the Bill of Rights." 
Now, I want to be fair with the Court. At the end of this 
decision, and this decision has not been challenged, the Court 
has this to say: 
"Reverting to the facts of the case in judgment, it does not 
appear that there was any evidence tending to show that the 
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accused was an old offender, or a habitual violator of the 
statute, or that his explanation was a mere subterfuge. If 
such incriminating circumstances had been shown, possibly 
the extrem~ penalties imposed by the jury would have been 
justified. In my opinion, this supervisory responsibility of the 




treme cases without hesitation; that is should be 
exercised in this case, and, as it is an essential 
judicial power, it cannot be diminished by statute. 
r This I wish to emphasize." 
Now, the Judge further says this: "A majority 
of the court, however, differ with me as to the extent of the 
supervisory powers of the courts over such verdicts. They 
are of opinion that, when a statute prescribes a maximum 
penalty, and the penalty imposed does not exceed such maxi-
mum, the courts have no power to set a verdict aside merely 
on the ground of abuse of discretion. They are nevertheless 
of opinion, in view of the facts of this case, that the apparent 
failure of the jury to heed the instruction of the court as to 
the inadvertence of the offense and the omission of the ;jail 
sentence constitutes reversible error." 
All of which is to say the same thing the other jurors are 
saying and the case was then reversed and sent back for 
further trial. Now, the Court didn't know whether they 
heeded the instruction or not. They simply based it on some-
thing that was grabbed out of thin air. But that, in general, 
seems to be the law of cases and, of course, your Honor knows 
that the Court has the power over verdicts to set them 
aside if they are excessive or if they are too small, 
which, of course, the Court rarely uses, but it has 
that power. To me this is a case that was expressly 
Vol. II 
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page 34 r within that category and the case should be re-
versed on the prejudice and bias and maliciousness 
which I have never seen nor heard of since I have been 
practicing law. 
Now, in the case of Thompson against Commonwealth, 193 
Va. 704, 70 S.E. 2d 284, the question of what went on in the 
juryroom was discussed and it was found that one of the 
jurors who said he could give a fair and impartial trial 
had had some difficultv with the defendant and the Court 
struck him from the JUry list. Then counsel for the de-
fendant put him on the stand and the juror stated that he 
had had some discussion in the jury room, or his brother-in-
law had had some discussion in the jnryroom about some 
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other offense this man had committed directly affecting one 
of the jurors. 
Now, the Court said in its discussion of that matter-




Mr. Woodward: That was before the trial, yes. 
But the Court said this: "None of this evidence, 
if offered in open court, would have been admis-
t sible as a part of the Commonwealth's case. rrhe 
conviction for stealing the automobile would not 
have been admissible until after defendant had taken the 
stand in his own behalf, and then only for the purpose of 
affecting his credibility. Then, on request, it would have been 
the duty of the court to tell the jury of the limited purpose 
for which the evidence was admitted." 
Mr. Stallings: I don't think any of this is admissible in the 
motion for the simple reason there is no evidence of any 
kind of what went on in the juryroom. vVe are not consider-
ing anything that went on in the juryroom. 'l1here is no evi-
dence of what went on in the juryroom and I don't think that 
anything as to what they might surmise went on or what 
they think because of the verdict has its place here. 
Mr. vVoodward: I will get to that in the course of my 
argument. 
"In Litz against Harman, 151 Va. 363, 144 S.:K 477, this 
court approved the action of the trial court in setting aside 
a verdict on the ground that one of the jurors had, during 




informed his fellow-jurors of the impressions he 
had gained from the view. In applying the prin-
ciple that it is error for a juror to inform his 
( fellow-jurors of material facts, based on his per-
sonal knowledge, it was said: "Such is the respect 
which this court pays to the verdict of the jury that the trial 
courts should always be alert to see that the jurors are not 
subject to any unfair or improper influences, and that all of 
the testimonv which tends to affect their conclusion should 
be produced i'n open court." 
Mr. Stallings: Haven't you given the Court a copy of that 
memorandum 1 vvny don't you just cite the cases for the 
record and have him read them all1 
Mr. Woodward: I don't mind doing that but I don't want 
to be construed as-
The Court: vVell, of course, at this point we don't have 
any evidence of any misconduct of the jury. 
Mr. \Voodward: Your Honor, there is no way we can 
adduce that evidence except by the jurors, themselves, and 
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that was the reason for summoning the jurors, to have them 
testify, and I know one would testify that the foreman of the 




that he believed the defendant guilty of and which 
he would be ready to testify the foreman stated in 
the juryroom, and others made the same expres-
~ sions and one juror said he never saw such a 
crowd of crazy people in his life and he was power-
less to do anything about it. Of course, that was his view of 
it. He could have staved there until now for that matter. 
But we can't have that evidence we know is there unless we 
can put the jurors on the stand and ask them. 
The Court: Of course, you can't just take a shotgun view 
of this thing and call the whole jury back in here and examine 
each one on what went on in the juryroom. 
Mr. Woodward: It has not been my intent to use them all 
but to have them all available if Mr. Stallings wanted them. 
And he couldn't say then that I had taken those that suited 
me and rejected those that were against me. 
Now, there is a note in here-I suppose Mr. Stallings has 
it-in which those matters are within the Court's discretion. 
But in 58 A.L.R. 2d, Page 568, this is stated: "Most of the 
courts which have received jurors' affidavits or testimony as 
to improper statements made by other jurors in the course 
of the deliberations have taken the view that where 
the statement in question related to a matter not 
in evidence, and having a tendency to reflect upon 
Vol. II 
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page 38 ~ the accused's claim of innocence or the degree of 
his guilt, it would be presumed that it did, in fact,. 
have an improper effect upon the jury's deliberations and 
was prejudicial to accused." 
On Page 571 it is stated: "Although as noted supm, many 
cases may be cited for the proposition that prejudice will be 
presumed where it is established that a juror, during the 
deliberations of the jury, had made statements as to material 
facts not in evidence and having a tendency to reflect upon 
the accused-" 
The Court: Start that over. 
Mr. Woodward: "Although as noted supra, Paragraph 6 
(a), many cases may be cited for the proposition that pre-
judice will be presumed where it is established that a juror, 
during the deliberations of the jury, had made statements as 
to material facts not in evidence and having a tendency to 
reflect upon the accused, that the courts have also frequently 
stated that the trial court, in this as in other situations, enjoys 
a large measure of discretion in determining whether a new 
trial should be awarded." 




Now, that's a little bit more lenient that the 
Messer case there, but I say to your Honor on the 
face of this-where is my motion 1 Under the 
( facts of this case, it is inconceivable to me that 
even if Jesse Perry was in operation of that place 
-and there was no evidence that he was. There may be 
suspicion that he was and we may think that he was, but 
there is no evidence to support that thought. A verdict such 
as this is more than a verdict in a murder case. It's about 
the average for murder in the second degree and the jury 
must have been actuated by something beyond the fact that 
they found a numbers game being operated, certainly in this 
retail aspect, on the second floor of the premises where Jesse 
Perry had his pseudo-abode downstairs. To say that a person 
should have eight years in the penitentiary for such mess as 
this and $5,000 fine, which is more fine than I have ever kno"\\11 
to be assessed against anybody except for the case of a man 
named Drake in Norfolk, and he was fined for contempt of 
Court and kept in jail until he purged himself and the fine 
was remitted. Aside from that, I have never known a $5,000 
fine in any sort of a case of this kind or any other kind. I 
have never known a penitentiary verdict to be awarded 




That on the face of it leaves us to conclude that 
nothing in the way of evidence could have pro-
t duced that verdict unless somebody on the jury 
made a lot of statements as to Jesse Perry, which 
he couldn't answer and which could be disproved if the neces-
sity presented itself, as to his complicity in two other offenses. 
If we could take minor offenses of this nature and give 
long sentences in the penitentiary and fines of this nature, 
why, there is no limit. There is no limit to what people can 
do to one another once they get on a jury. 
I don't believe that a single man on that jury-I do not 
know them all but I know some of them. I don't believe that 
a single man on that jury would countenance that verdict for 
one minute without something besides what the jury had, and 
the jury had the fact that Jesse Perry lived on the main 
floor of 216 Forrest Street and Eley was conducting an opera-
tion upstairs, disassociated from Jesse Perry. E~ven though 
Jesse Perry may have had some connection with it, there is 
no evidence to show it further than the fact that he lived 
downstairs. 
I think, your Honor, that we are entitled to show that the 
Vol. II 
jury did not try this case but tried some other 
case, and the only way we can produce the evi-
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page 41 ~ that effect would be no stronger and it would be 
just as objectionable as the testimony and prob-
ably more objectionable than the statement of a juror, him-
self, upon being sworn. 
I say further, your Honor, the Court ought not to permit 
a manifest injustice of this kind and that the Court has the 
power to step in and say, "You have gone too far; I might 
have gone along with you to a lesser extent but you have gone 
too far," and set aside the verdict of the jury, which I ask 
you to do in this case because I just can't fathom it, under-
stand it, reason it out by evidence or by logic or by con-
versation with any of my acquaintances in and out of the 
legal profession. And nobody with whom I have discussed 
.the thing-and that has been limited discussion because or-
dinarily I don't say anything about cases to other people, 
nor do I ever go to a juror and ask him why he found 
a certain verdict after a case is over-but in all of that I 
have never found nor seen, nor has anybody found or seen, 
a verdict that could eclipse this one in any respect. It's 
beyond my comprehension to take it in. 




maximum, but whether it was the maximum or 
whether it was not it doesn't make any dif-
ference. 
~ So, to sum up, your Honor-well, I don't 
know that I need to sum up. I made the points to 
your Honor but I don't want to be deemed to be waiving any 
points that I have argued I don't want to be deemed as waiving 
any motions to suppress the evidence on the warrant for 
search and seizure, nor any evidence that they got from Jesse 
Perry by reason of illegal search and seizure of his person. 
Mr. Stallings: Your Honor, I am going to be very brief. 
As to the first part of Mr. Woodward's argument, the Court 
has already ruled on that in the trial of the case as to the 
evidence and what was admissible and what wasn't. I don't 
think the Court made any error at that time. 
I don't think he has shown any error as to the second part 
of his argument. His argument is that this verdict should 
be set aside because of the penalty. The Legislature provides 
for that penalty. The Court instructed this jury that they 
:eould bring in any amount of fine that they wanted and a 
jail sentence up to ten years. They brought in an eight-year 
jail sentence and $5,000 fine. I think there was plenty of 
Vol. II 
evidence for the jury to reason that Jesse Perry 
was the main operator in the numbers racket. I 
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page 43 ~ determine that. 
There wasn't any improper argument, as I see 
it, by the Commonwealth as to what the penalty should be. 
I never even recommended a penalty to the jury. It was decided 
on by them and, if the Court will remember, you had a very 
high type jury in this case. I have got the list before me and 
the Court has seen it. I would like to show it to the Court 
if you don't remember all of those who sat on that jury. 
They all said they could give an impartial trial. I think they 
had evidence that they thought he was the main man in the 
numbers racket in Suffolk and I think they convicted him 
accordingly. 
As to his argument about there being bias and prejudice 
there is no evidence of that anvwhere in the case. Mr. Wood-
ward has made certain statements that some of the jury 
considered this or some of them-but then in his closing 
argument, he stated he never discussed this case with any of 
the jurors. 




information from other parties. 
Mr. Stallings: There has been no affidavit filed 
by any of the jurors that anything was improper. 
~ This is hearsay based on hearsay that he comes 
in here and wants to summons this whole jury in. 
The Court has ruled against him, I think properly. 
In this same American Law Report, annotated, that he 
read from, in several jurisdictions the Courts apparently 
applying a broad, general rule that a juror may not impeach 
his own verdict has refused to receive evidence offered to 
show that in the course of the deliberations a juror made 
statements on matters not in evidence having the tendency 
to affect the issue of a defendant's guilt. They say some 
Courts have even refused to accept affidavits. 
If an affidavit had been filed by a juror as to misconduct, 
I think the Court would have accepted that and had the 
jury in. This case has been pending since last October and 
I don't think the Court has ruled wrong in refusing to 
summon the whole jury back to be cross-examined. I think it 
would have to come from the jury, itself, that there was 
misconduct and it hasn't come to this Court, and I d011't thi11k 




jury brought in a verdict within your instructions 
as to what penalty they could give and is not 
within your power to set aside. These are twelve 
~ men of this community and they have come along 
and said that is what we think the penalty should 
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be for this crime and I don't think this Court can set it aside 
at all. I think the verdict should stand, your Honor. 
Mr. ·woodward: ·wen, the fallacy, your Honor, is when he 
says there is no evidence of an affidavit to be brought in. His 
affidavit couldn't possibly be any stronger than the testimony 
of a juror. If yon reject the testimony of the juror, yon 
reject the affidavit. 
There is one more point. It is within the Court's power. 
This Court exists and is kept in office to govern the verdicts 
of juries. Just on the face of it the whole verdict is ridiculous. 
The Court can't step in in cases of that kind, they can't ever 
step in. Suppose a man had his big toe broken and the jury 
gave him a mmion dollars Y And say where a man's life and 
liberty is involved and to say the Court doesn't have the 
same power to step in would be to argue that which would 
not be the fact. The Court does have the power. It ought not 




power in a case of manifest injustice. Otherwise, 
juries can run rampant over everything. 
The Court: "\Vell, gentlemen, with regard to the 
~ motions, first I am going to overrule the motion 
to strike as being contrary to the law and the 
evidence. I think there was sufficient evidence to go to the 
jury. I think it was a jury question and, of course, the jury 
has decided it. 
Now, simply because of the verdict and the fact that the 
verdict is one that is higher than the Court would have-
than the judgment of the Court had the Court tried the case, of 
course, that has no basis to set the verdict aside. 
Now, what motivated the jury's mere speculation as far 
as we are concerned. We have nothing upon which to estab-
lish any basis upon 'vhich we could summons a jury back 
in here other than a motion has been filed and I do not 
think it would be proper under any circumstances simply 
because of the size or the length of time a man is given or the 
amo11nt of the fine. I don't think that is any justification for 
summoning a jury back to question them as to how they 
arrived at their verdict. I am going to overrule the motion. 
Mr. 'Voodward: We except to the Court's ruling and 
would like to note an appeal and a suspension of 
Vol. II execution of the judgment for a period of ninety 
4j29 j66 days until we can prepare the record and take 
page 47 ~ it to the Court of Appeals. 
The Court: All right, sir. Now, of course, 
the proceedings today will be transcribed T 
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Mr. Woodward: Yes, sir. I would like to have it shown, 
your Honor, that the Clerk was asked in writing to issue 
the summonses for the jury and that they were not permitted 
to be summoned. 
The Court: That is right, yes, sir. 
Let me get one thing straight on the record. The Court 
is not denying the right of the defendant to summon any 
witnesses it wants to summon, but having decided that the 
jurors would not be allowed to testify and having discussed 
the matter with the attorney for the defendant, the Court 
did not feel it necessary to have the jury appear here this 
morning merely for the purpose to tell them they don't have 
to testify. 
I think the defendant certainly has a right to summon 
anybody he wants but, under the circumstances that existed, 
the Court told the Clerk not to issue the summonses. 
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page 1 ~ The Court : This is the case of Commonwealth 
versus Jesse Perry, who has been convicted of 
operating a lottery by a jury. And the jury, after finding 
him guilty, gave him punishment of $5,000 fine and eight 
years in the state penitentiary. Therefore, the Court now 
will sentence Jesse Thomas Perry. Is that the correct nameY 
Mr. Perry: Yes, sir. 
The Court: Jesse Thomas Perry, now before I pass sen-
tence upon you, do you have anything to say in your own 
behalf? 
Mr. Perrv: No sir. 
The Court: All right. The jury having found you guilty 
and fixed your punishment at $5,000 fine and eight years in 
the state penitentiary, the Court now sentences you to eight 
years in the state penitentiary and gives you a $5,000 fine. 
Mr. Woodward: Of course the motion to set aside the 
verdict has been heretofore argued on the grounds assigned 
therefore at the time the motion was made, both 
Vol. III verbal, and in writing. 
5j4j66 The Court: Yes sir. 
page 2 ~ I, W"illiam S. Holland, Clerk of the Circuit Court 
of the City of Suffolk, do certify that the foregoing 
is a true and correct transcript of the record in the cause of 
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Commonwealth of Virginia v. Jesse Perry, lately depending 
in said Court, and do further certify that the same was made 
up at the request of the defendant; that counsel for the plain-
tiff had due notice thereof and of the intention of defendant 
to apply to the Supreme Court of Appeals of Virginia for 
an appeal and s~tpersedeas to the judgment therein rendered. 
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Given under my hand this 15th day of June, 1966. 
WILLIAMS. HOLLAND 
Clerk of the Circuit Court of the City of Suffolk. 
page 3 ~ I, James C. Godwin, Judge of the Circuit Court 
of the City of Suffolk, who presided over the trial 
of Commonwealth of Virginia v. Jesse Perry, in said Court, 
do certify that the foregoing is a true and correct transcript 
of the evidence adduced, of the objections to the evidence, 
or any part thereof, offered, admitted, rejected, or stricken 
out, and other incidents of the trial of said cause. 
I further certify that this certificate has been tendered and 
signed by me within sixty days of the entry of final judg-
ment in this cause and that reasonable notice has been given 
to the Moody E. Stallings, Attorney for the Commonwealth, 




Given under my hand this 15th day of June, 1966. 
JAMES C. GODWIN 
Judge of the Circuit Court of the City of Suffolk. 
page 4 ~ I, William S. Holland, Clerk of the Circuit Court 
of the City of Suffolk, do certify that the foregoing 
is a true and correct copy and report of the testimony and all 
other incidents of the trial of the cause of Commonwealth 
of Virginia v. Jesse Perry, and that the original thereof, duly 
authenticated by the Judge who presided over the trial of 
the said cause, was lodged and filed with me as Clerk of said 
Vol. III 
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Court, this 15th day of J nne, 1966. 
-WILLIAM S. HOLLAND 
Clerk of the Circuit Court of the City of Suffolk. 
* * * 
A Copy-Teste: 
Howard G. Turner, Clerk. 
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